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Te Negotinhte We are pleased to report that the Negotiable 
Instruments Law Instruments Law has, at last, been enacted 
i Mlinois. in the important commercial state of Illi- 
nois. This makes 30 states, the territory of 
Arizona and the District of Columbia, in which this law now pre- 
vails. At this writing we have simply received advice from Illinois 
that the law has been passed; in the next JOURNAL we will pub- 
lish the date when it takes effect, and other particulars. 


— Three important amendments to the constitu. 
Clearing House. tion of the New York Clearing House were 
introduced at the meeting of the Association 
on April 12. They have been under consideration since then and, 
as we understand, will be acted upon at the next meeting of the 
Association to be held on or about May 12. The proposed 
amendments are as follows: 
1.—Banks acting as redeeming agents for other in- 
stitutions not members of this association shall keep 
and maintain in their own vaults a cash reserve of net 
deposits equal to the highest percentage of reserve re- 
quired by law of any member of this association. 
2.—No member of this association shall send or pay 
through the exchanges checks or other items drawn on 
banks, bankers or trust companies, not members of 
this association, by customers thereof in Greater New 
York, and made payable at a Clearing House bank, 
unless the same shall first be accepted and made pay- 
able at a Clearing House bank by the bank, banker or 
trust company upon which they are drawn. This provi- 
sion shall also apply to non-members making exchanges 
through members of this association. 
3.—Add to section 16—The several items of the 
weekly statement are to comprise the following: Loans 
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and discounts—Loans, discounts and stocks and bonds 
and mortgages owned by the bank. Specie—Gold and 
silver coin, United States and Clearing House gold 
certificates and United States silver certificates. Legal 
tender notes—United States legal tender notes of all 
issues. Circulation—Amount outstanding. Deposits— 
Gross deposits and unpaid dividends, less exchanges for 
the Clearing House, amounts due from other banks for 
collection, notes of other banks and checks on non- 
clearing institutions in this city. 


Bills of Lading he editor of the JouRNaL had the pleasure of 
in Arkansas. attending the recent convention of the Arkansas 

Bankers’ Convention at Little Rock and had 
the opportunity, as representing the Committee on Bills of Lad- 
ing of the American Bankers’ Association, of making quite a full 
presentation of the subject of bills of lading as used in interstate 
commerce and discussing the additional legislation that is needed 
in respect thereto. Full report of this address is published in 
another part of the JouRNAL. The Convention adopted a resolu- 
tion for the appointment of a committee of three upon bills of 
lading to co-operate with the committee of the national associa- 
tion. Several other state associations have already appointed 
similar committees. 


The executive council of the American Bankers’ 
Association met at Hot Springs, Virginia, on May 
6 and 7, and fixed the place and date for the next annual con- 
vention of the Association at Atlantic City, New Jersey, in the 
week beginning September 23rd. The headquarters will be at the 
Marlborough-Blenheim. The executive council considered informal 
reports of the progress made in the work of several important 
committees, especially the Committee on Bills of Lading and 
the Committee on Express Money Orders. The important work 
accomplished and under way by the Standing Law Committee of 
the Association will be presented at the next meeting of the execu- 
tive council. 


The A. B.A. 


The Negotiable Instruments Law provides 
Negotiability. that an order or promise to pay out of a 
particular fund is not unconditional; in 

other words, it depends upon the condition whether or not there 
is money in the particular fund to pay it. If there is not, the 
order or promise fails of payment, for it is not a promise or order 


Condition Affecting 
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to pay, irrespective of the fund, but dependent upon the fund. 
Hence, such an order or promise is not negotiable. 

But the law also provides that an order or promise to pay is 
unconditional, though coupled with an indication of a particular 
fund out of which reimbursement is to be made, or a particular 
account to be debited with the amount. In such cases the instru- 
ment is negotiable because the order or promise to pay is abso- 
lute whether or not a particular fund actually exists, out of 
which the payor may reimburse himself, or a particular account 
exists against which it may be charged. 

It often becomes an important question whether an instru- 
ment partakes of the conditional or unconditional nature, as out- 
lined above. The Supreme Court of Kansas has recently passed 
upon the following form of draft: 

Pay to the order of First National Bank on account 
of contract between you and the Snyder Planing Mill 
Co., fifteen hundred dollars. 


(sg.) Snyder Planing Mill Co. 
To G. W. Lightner 


After acceptance, this order was purchased by the bank from 
the drawer. The acceptor had a defense against the drawer, which 
would not be available against the bank if the instrument was 
negotiable; otherwise it would. The question of negotiability de- 
pended upon whether the order to pay “on account of contract”’ 
was an order to pay out of a particular fund, or was an indica- 
tion of a particular fund out of which the drawee was to reim- 
burse itself. The Supreme Court of Kansas held the instrument 
to be of the latter character and negotiable, and that the bank 
was, therefore, entitled to enforce payment by the acceptor free 
from his defense against the drawer. The decision is published 
elsewhere in this number. 


a It is a well-known truth in natural science that one 
and Genuine bad apple in a barrel of good ones will, if it 
Signatures. remains there long enough, destroy all the good 

ones and render the whole of the barrel valueless. 
3ut this principle does not apply to the case of a negotiable 
promissory note in the hands of a bona fide holder, which contains 
some bad and some good signatures. We publish in this number 
an instructive decision by the Supreme Court of Michigan wherein 
a promissory note had the signatures of 20 makers, 5 of the 
number being forged, the other 15 genuine. There was nothing 
in its appearance to cast doubt upon any of the signatures. A 
bank became the bona fide holder of the note. Under the prin- 
ciples of law, as maintained in numerous cited cases, the signers 
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whose signatures were genuine were held liable to the bank. The 
court pointed out an early decision in Illinois to the contrary, 
but stated that thatcase was confessedly decided without knowledge 
of any supporting authority and had been recently expressly over- 
ruled by a later decision in the same state. 

This Michigan decision makes clear a point of law upon which 
some bankers have been in doubt. 


The Timber Every person in the United States is using over 
Supply. six times as much wood as he would use if he 
were in Europe. The country as a whole con- 
sumes every year between three and four times more wood than 
all the forests of the United States grow in the meantime. The 
average acre of forest lays up a store of only 10 cubic feet annu- 
ally, whereas it ought.to be laying up at least 30 cubic feet in 
order to furnish the products taken out of it. Since 1880 more 
than 700,000,000,000 feet of timber have been cut for lumber 
alone, including 80,000,000,000 feet of coniferous timber in excess 
of the total coniferous stumpage estimate of the Census in 1880. 
These are some of the remarkable statements made in Circular 
97 of the Forest Service, which deals with the timber supply of 
the United States and reviews the stumpage estimates made by 
all the important authorities. A study of the circular must lead 
directly to the conclusion that the rate at which forest products 
in the United States have been and are being consumed is far too 
lavish, and that only one result can follow unless steps are 
promptly taken to prevent waste in use and to increase the 
growth rate of every acre of forest in the United States. This 
result is a timber famine. This country is to-day in the 
same position with regard to forest resources as was Germany 
150 years ago. During this period of 150 years such German 
states as Saxony and Prussia, particularly the latter, have 
applied a policy of government control and regulation which has 
immensely increased the productivity of their forests. The same 
policy will achieve even better results in the United States, be- 
cause we have the advantage of all the lessons which Europe has 
learned and paid for in the course of a century of theory and 
practice. 

Lest it might be assumed that the rapid and gaining deple- 
tion of American forest resources is sufficiently accounted for by 
the increase of population, it is pointed out in the circular that 
the increase in population since 1880 is barely more than half 
the increase in lumber cut in the same period. Two areas sup- 
plying timber have already reached and passed their maximum 
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production—the Northeastern States in 1870 and the Lake States 
in 1890. To-day the Southern States, which cut yellow pine 
amounting to one-third the total annual lumber cut of the coun- 
try, are undoubtedly near their maximum. The Pacific States 
will soon take the ascendancy. The State of Washington within 
a few years has come to the front and now ranks first of all indi- 
vidual States in volume of cut. 

At present but one-fifth of the total forest area of the United 
States is embraced in national forests. The remaining four-fifths 
have already passed or are most likely to pass into private hands. 
The average age of the trees felled for lumber this year is not less 
than 150 years. In other words, if he is to secure a. second crop 
of trees of the same size, the lumberman or private forest owner 
must wait, say, at least one hundred years for the second crop 
to grow. As a rule, such long-time investments as this waiting 
would involve do not commend themselves to business men who 
are accustomed to quick returns. But the states and the nation 
can look much farther ahead. The larger, then, the area of 
national and state control over woodlands, the greater is the 
likelihood that the forests of the country will be kept permanently 
productive. 

Internationa: he international commerce of the world now 

Commerce ot exceeds 26 billions of dollars, of which 13 % billions 

the World. is imports and 12% billions exports. Of the im- 

ports of countries other than the United States, 

1414 per cent. are drawn from this country, and of their exports, 
9% per cent. are sent to us. 

This is a summarization of a table published in the annual 
Statistical Abstract of the United States, just issued by the Bureau 
of Statistics of the Department of Commerce and Labor. It shows 
the total imports and total exports of each country of the world 
for which statistics are available in the latest year for which 
figures can be had, a large proportion of the statements relating 
to the commerce of the year 1905, though in a few cases they 
are for the year 1906 and in certain other instances necessarily 
accept 1904 as the latest date for which statistics can be had. 

The total value of the imports of all the countries for which 
statistics are available is set down at $13,739,697,000 and the 
total value of their exports is set down at $12,496,419,000, these 
figures of exports including only the domestic products exported 
and not including the foreign or colonial merchandise brought 
into the country and re-exported. The total imports of the 
countries other than the United States are given at $12,513,143,000 
and the share of these imports drawn from the United States at 
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$1,798,338,000, or 14.37 per cent. of the total. The total exports 
of the countries other than the United States are given at $10,778,- 
466,000 and the share sent to the United States at $1,031,- 
113,000, or 9.57 per cent. of the total. 

The share which the United States supplies of the imports of 
the various countries of the world and which it takes of their 
exports is shown by an examination of the details, and this ex- 
amination discloses some interesting facts. The country which 
draws the largest share of its imports from the United States is 
Honduras, which in 1905 took 73.7 per cent. of its imports from 
this country. Next in rank in this particular is Santo Domingo, 
of whose imports in 1905 71.65 per cent. were from the United 
States. Mexico in the same year took 65.99 per cent. of its im- 
ports from the United States; Canada, 59.59 per cent.; Nica- 
ragua, 52.09 per cent.; Costa Rica, 51.65 per cent.; Cuba, 45.34 
per cent.; Guatemala, 39.55 per cent.; Haiti, 35.56 per cent.; 
Colombia, 34.15 per cent.; Salvador, 31.18 percent.; Venezuela, 
30.22 per cent.; Ecuador, 28.86 per cent.; Japan, 21.35 per cent.; 
United Kingdom, 20.45 per cent.; Peru, 17.98 per cent.; the 
Philippines, 16.8 per cent.; China, 16.68 per cent.; Denmark, 
16.08 per cent.; Argentina, 14.1 per cent.; Germany, 13.91 per 
cent.; Italy, 12.48 per cent.; the Commonwealth of Australia, 
11.7 per cent.; New Zealand, 11.21 per cent.; Spain, 11.21 per 
cent.; France, 10.72 percent.; Brazil, 10.33 per cent.; Chile, 9.92 
per cent.; Uruguay, 9.67 per cent.; Russia, 9.66 per cent.; Austria- 
Hungary, 9.49 per cent.; Netherlands, 9.38 per cent.; Bolivia, 
8.45 per cent.; Belgium, 7.98 per cent.; Sweden, 7.22 per cent.; 
Portugal, 7.13 per cent., and Korea, 6.19 per cent. 

Considering the share of the exports of the various countries 
sent to the United States in the order of the relative share, the 
table shows that Cuba sends to the United States 86.53 per cent. 
of its total exports; Mexico, 68.60 per cent.; Santo Domingo, 
65.16 per cent.; Colombia, 54.01 per cent.; Nicaragua, 53.21 per 
cent.; Costa Rica, 47.14 per cent.; the Philippines, 36.28 per 
cent.; Venezuela, 31.11 per cent.; Canada, 30.41 per cent.; 
Guatemala, 34.9 per cent.; Japan, 29.48 per cent.; Ecuador, 
27.32 per cent.; Salvador, 21.72 per cent.; Chile, 15.2 per cent.; 
Switzerland, 12.90 per cent.; Italy, 11.95 per cent.; China, 11.86 
per cent.; Germany, 9.46 per cent.; Peru, 9.34 per cent.; Haiti, 
8.84 per cent., and the United Kingdom 7.25 per cent. of the 
total exports. 

The countries in which the largest share of the trade occurs 
with the United States are as a rule those of the American con- 
tinent and those lying nearer to its markets than to those of 
other countries, while in a large proportion of cases their pro- 
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ducts are of the character especially required in the United States 
and their requirements chiefly of the character of articles largely 
produced in the United States. Mexico, separated from the United 
States only by an imaginary line, and penetrated by railroad 
lines which are operated in close conjunction with those of the 
United States, takes practically 66 per cent. of its imports from 
this country and sends 68.6 per cent. of its exports to our mar- 
kets. Manufactures, breadstuffs, meats and coal are the principal 
articles forming this large share which Mexico takes from the 
United States, and sisal, copper in ore and pigs, lead, hides and 
skins, and coffee and other tropical products are the principal 
articles forming the large share of her exports sent to us. 

Canada, also separated from the United States only by an 
imaginary line and with close railroad and other facilities for in- 
tercommunication, takes practically 60 per cent. of her imports 
from the United States and sends 30 per cent. of her exports to 
this country, the imports being largely manufactures (especially 
of iron and steel), coal, breadstuffs (especially corn), cotton and 
cotton manufactures, boots and shoes and other manufactures of 
leather, and mineral oils. Her chief exports to the United States are 
copper, in ore and pigs, nickel ore, hides and skins, timber and 
lumber, wood pulp, fish, and furs. 

The Central American States draw practically one-half of their 
imports from the United States and send to us a like proportion 
of their exports, the bulk of the imports from the United States 
being manufactures and foodstuffs, and the bulk of their exports 
to the United States tropical products, specially fruits, coffee, and 
woods. 

The countries of the northern part of South America, those 
fronting upon the Caribbean, also take a large share (averaging 
about one-third) of their imports from the United States, and 
send an equally large share of their exports to the United States, 
and the character of these imports from and exports to this coun- 
try is similar to that already mentioned for the Central American 
States. 

Cuba sends 86% per cent. of its exports to the United States 
and takes 4514 per cent. of its imports from this country, the 
exports in question being chiefly sugar and tobacco, and the im- 
ports railway supplies, lumber, manufactures of all sorts, food- 
stuffs, and coal. 

Brazil, which supplies a very large share of our coffee and rub- 
ber, sends us 41 per cent. of its exports and takes 10% per cent. 
of its imports from us, the latter composed chiefly of manu- 
factures and meats. 

In the case of European countries, the percentage which 
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American products form of the imports is much larger than that 
which products for the United States form of the exports. In the 
case of the United Kingdom, for example, the imports from the 
United States formed 20.45 per cent. of the total, while of the 
exports, the share sent to the United States was 7.25 per cent. 
In the case of Germany imports from the United States formed 
13.91 per cent. of the total, and exports to the United States 
9.46 per cent. of the total. In the case of Italy, imports from 
the United States formed 12.48 per cent. of the total, and exports 
to the United States formed 11.95 per cent. of the total. In the 
case of Austria-Hungary, merchandise from the United States 
formed 9.49 per cent. of the total imports, and that sent to the 
United States formed 2.36 per cent. of the total exports. In the 
case of France, merchandise from the United States formed 10.7 
per cent. of the total imports, and that sent to the United States, 
6 per cent. of the total exports. 

In the Orient conditions vary greatly, according to the peculiar 
circumstances. In the case of Japan, merchandise from the United 
States formed 21.35 per cent. of the imports, and consignments 
to the United States 29.48 per cent. of the exports. In the case of 
China, merchandise from the United States formed 16.68 per cent. 
of the imports and that sent to the United States 11.86 per cent. 
of the exports. In thecase of India, merchandise from the United 
States formed but 1.47 per cent. of the imports, while that sent 


to the United States formed 6.13 per cent. of the exports. In the 
case of Java, merchandise from the United States formed 1.66 
per cent. of the imports and that sent to the United States formed 
8.25 per cent. of the exports. In the case of Turkey, imports 
from the United States formed but one-fourth of 1 per cent. of 
the total, and merchandise sent to the United States formed 2.76 
per cent. of the exports. 


Trade with Trade of the United States with Ger- 
Germany and France. many and France aggregated last year 
about 572 million dollars, and in the 
year which ends with next month seems likely to reach nearly or 
quite 700 millions. About three-fifths of this large total trade 
occurred with Germany and about two-fifths with France. In 
the last ten fiscal years the imports from France have amounted 
to 783% million dollars and the exports thereto 783 millions; in 
the same period imports from Germany amounted to 1,047 mil- 
lions, and the exports thereto 1,826 millions. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


VIIl. PAYMENT OF CHECKS (Continvep). 


WHAT CONSTITUTES PAYMENT? 

. PART PAYMENT. 

BANK MAKING DEFICIENCY GOOD. 

. CHECK HOLDER DEPOSITING DEFICIENCY. 

. PART PAYMENT TO COLLECTION AGENT. 

. PAYING CHECK OUT OF CUSTOMER’S COLLATERAL. 
PAYMENT OF PROTESTED CHECK. 


. DEDUCTION OF INDEBTEDNESS OF PRESENTING CHECK 
HOLDER. 


9. RIGHT TO PAID CHECKS. 
10. PAYMENT TO HOLDER OF CHECK PAYABLE TO BANK. 


DI AAR OS py 


JHEN a check is presented for payment to the bank upon 

\ which drawn, and cash is paid to and received by the 

holder, thereon, the check is unquestionably paid; but 

circumstances sometimes arise wherein some method of settle- 

ment is attempted or resorted to, other than cash payment, and 

these circumstances give rise to questions whether, so far as the 

rights of the holder are concerned, the check must be regarded 

as paid or discharged, although in fact the actual cash is never 
realized by him. 

WHAT CONSTITUTFS PAYMENT. 


In a case in Alabama, a debtor in that state gave his creditor 
in Tennessee a check on an Alabama bank in payment for goods 
purchased. The check was forwarded direct to the drawee, was 
stamped “paid’’ and returned to the drawer, and New York ex- 
change remitted by the drawee in payment. The drawee, how- 
ever, was insolvent and its exchange was dishonored. It further 
appeared that the drawer of the check did not have sufficient 
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funds in bank to meet it but expected that the bank would honor 
it. The Tennessee creditor having sued him for the price of the 
goods, he contended that such price had been paid by his check, 
and that the check had been paid and discharged. But the Su- 
preme Court of Alabama refused to so hold. The check operated 
as payment for the goods only in the event it was paid by cash; 
although it was negligence to send the check direct to the drawee, 
the drawer could not complain unless he was damaged thereby; 
when the check was entrusted to the drawee, this did not operate 
as its extinguishment or payment but merely devolved on the 
drawee the duty and liability of an agent, in addition to the 
duty of payment if it had funds of the drawer in its hands; as 
the drawer had insufficient funds, he suffered no injury from the 
selection of the drawee as agent to collect; the stamping of the 
check “‘paid’”” was a misrepresentation; the check had not been 
paid and the debtor who gave it was liable to his creditor for the 
indebtedness for which it was given (Loewenstein v. Bresler, 109 
Ala, 326). 

In a Maryland case (Exchange Bank v. Sutton Bank, 78 Md., 
577) two country banks both kept deposit accounts with a Bal- 
timore banking firm. Bank A mailed to bank B its check on the 
Baltimore depository in settlement of an indebtedness: Bank B 
forwarded the check to the Baltimore drawee for collection and 
credit to its account. When the check was received by the drawee, 
Bank A had a credit on its books more than sufficient for the 
check, but the Baltimore bank did not have as much actual cash 
on hand as the check amounted to. It debited the amount of 
the check to Bank A, but had not credited its amount to the 
account of Bank B when it failed. In a controversy between 
banks A and B, the court held the check was not paid. The 
payees had not been credited with the amount and until this was 
done, there was no evidence that the check had been accepted; 
the check did not operate as an assignment pro tanto of the 
drawer’s funds in the hands of the drawee until it had been 
accepted; furthermore, the drawee being hopelessly insolvent, a 
transfer of credit from A to B would have been a mere delusion. 
Unless B was guilty of negligence whereby A was injured, the 
check having been lost, it was not improper to resort to the 
original cause of action. The drawee having failed the same day 
the check was received, the drawer, though it received no notice 
of dishonor, was not injured by Bank B. 

A peculiar case arose in Michigan (Bay City Bank v. Lindsay, 
94 Mich., 176). A draft was made by A on B, payable to A’s 
order, and accepted by B, payable at bank. When presented at 
bank by third parties there were no funds, but upon representa- 
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tion of a bookkeeper of B that it was paper that A should take 
care of, and upon his obtaining from A a verbal promise that he 
would honor a sight draft by B upon A for the amount, the 
bank honored B’s acceptance and took the sight draft of B upon 
A. In an action by the bank against A, the bank sought to hold 
him liable upon the original draft, contending that it should not 
be treated as paid, but that the case should fall within that class 
where payment by an indorser or other party to commercial 
paper, who as between himself and the other parties, stands in 
the position of surety, does not necessarily render the paper 
functus officio, but that it may again be put afloat by the 
indorser. But the court held this draft was paid and retired by 
the bank when it accepted the sight draft; and further, that it 
had no recourse upon A on the sight draft, as his acceptance was 
only verbal. The bank could only look to B. 
PART PAYMENT. 

The holder of a check is not bound to receive part payment 
thereon, even though the bank is willing to make part payment 
(Re Brown, 2 Story, 502) nor is the bank bound to make a par- 
tial payment where the funds to the credit of the drawer are 
insufficient to pay in full. And this is true even in jurisdictions 
where a check is held to assign the deposit to the holder. (Coates 
v. Preston, 105 Ill. 470). It is not an assignment unless the 
fund is sufficient. 


But as distinguished from obligation, what are the rights of 
the bank in the premises? 


BANK MAKING DEFICIENCY GOOD. 

In an English case (Kymer v. Laurie, 18 L. R., Q B., 218) a 
customer had £20 on deposit; his acceptance for £42 was pre- 
sented and paid. The customer sued for his balance and denied 
the bank’s authority. The court upheld it. ‘“‘By making the 
acceptance payable at his bankers he clearly authorized them to 
pay it; and if the balance to his credit had been £42 they would 
have been bound to pay it, unless the customer before it was pre- 
sented had countermanded that authority. They were not, indeed, 
bound to pay it under the existing circumstances, because they 
had not sufficient funds; but they were fully authorized to apply 
what funds they had of the customer towards its payment, 
Whether they could recover of the customer the additional sum 
they advanced to make up the £42—which was necessary to be 
advanced since the holders would probably not have taken part 
only, nor is it customary to offer a part payment—it is not 
necessary for us to determine. (But we have seen under “ over- 
drafts ” the bank clearly has the right of recovery). That ques- 
tion might depend on the course of their dealings and other cir- 
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cumstances which are not before us. It is sufficient for the present 
purpose to say that we are clearly of opinion that the bankers 
had authority to apply what funds of the customer they had 
towards payment of the £42 acceptance.” 

CHECK HOLDER DEPOSITING DEFICIENCY. 


The funds being insufficient, and the bank under no obligation 
to make part payment, the question sometimes arises whether if 
the holder is willing to pay in the deficiency, the bank has a right 
to disclose it, accept the deposit, and then pay the check. Some 
early decisions in the English courts deny this right on the part 
of the bank. It has been held in England that a banker has no 
right to reveal the state of his account with his customer. Hardy 
v. Veasey, 3 L. R. Ex. 107. In this case the question was left to 
the jury, who found as a fact that the relation between banker 
and customer created the duty of secrecy. 

But, of course, it must be recognized that in proper legal pro- 
ceedings, a bank can be compelled to disclose the state of the 
account. 

In another English case, Foster v. Bank of London, 3 F. and 
F, 214, a customer sued the bank for a balance standing to his 
credit, which had been paid out to the holder of a check, the 
bank having first advised the holder of the additional sum ne- 
cessary to make the check good, which the holder thereupon de- 
posited. The question of the bank’s duty concerning disclosure 
was left to the jury. The bank’s counsel argued that when a 
check was presented, the banker might say: ‘‘Not enough to 
meet it by such a sum.”’ But Erle C. J. said the banker could 
not go further than say ‘“‘not sufficient assets.”” The jury un- 
animously found that it was the duty of a banker in no way to 
disclose the state of his customer’s account, and they gave a ver- 
dict for the customer for the amount of his balance which existed 
before payment of the check. 

These English cases are trial court decisions; there appears 
nothing from the higher courts. In this country, there is no satis- 
factory authority upon the question. The view expressed by Mr. 
Morse is: “The checkholder has a right to whatever unincum- 
bered funds of the drawer are in the hands of the bank; a right 
superior to any right of the depositor; and if the disclosure in 
such case be a harm to the depositor, it is his own fault alone, 
for he drew the check and authorized the inquiry.” 

In a case decided in the city of Philadelphia in 1872 (Brom- 
ley v. Commercial National Bank, 9 Phila. 522) the following 
language is used: ‘‘It follows, as a consequence, that if such a 
check is an appropriation of the whole sum for which it calls, if 
so much is in the hands of the banker, it is an appropriation of 
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any smaller sum which may be in his hands, if there be not suf- 
ficient to pay the amount of the check. In such a case, if the 
holder of the check is willing to receive the smaller sum, as the 
bank is entitled to retain the check as evidence of payment and 
of the holder’s right to receive the money, it should indorse the 
amount of its payment on the check, and issue to the holder a 
certificate of having received the check from him, and having paid 
so much on account of it. In this case the plaintiff offered to de- 
posit to the credit of the drawer a sufficient sum of money to 
make the check good, if the bank would pay to him the amount 
of the check so made good. This was all that the bank in reason 
could ask and would have been a sufficient protection to it from 
any demand which the drawer could make for the money.”’ 

3ut the force of these conclusions is weakened from the fact 
that they are based on the proposition that if a check is an 
assignment of the sum for which it calls, it is an appropriation 
to the holder of any smaller sum in the bank’s hands, and that this 
proposition is denied even in the states which hold the assign- 
ment doctrine (of which Pennsylvania, furthermore, is not one). 

A bank is not obliged to make part payment of a check, nor 
to disclose the deficiency so as to enable the holder to make it 
good, and the best course for the bank to pursue, where the 
funds are insufficient, is simply to refuse payment; unless for any 
reason it desires to preserve the credit of its customer, then, pay 
the check in full, making good the deficiency itself, and charging 
it against his account as an overdraft. 

PART PAYMENT TO COLLECTION AGENT. 


Where the bank is willing to make part payment of a check in 
any case, and the check is held for collection by an agent, it is 
not within the scope of his authority or duty to accept it (See 
Loewenstein v. Bresler, supra); and it would be unsafe to do so 
without express authority from the principal, even though such 
course might seem the wisest under the circumstances as they 
appear. How would the agent protest? For partial non-payment? 
What would be the effect on the liability of prior indorsers, assum- 
ing there were such? Such considerations show in what an anom- 
alous position a collecting bank would place itself by accepting a 
proffer of partial payment. Cases of this kind have arisen and 
been made the subject of inquiry; therefore the above discussion 
is pertinent. 

PAYING CHECK OUT OF CUSTOMER’S COLLATERAL. 


Ordinarily a check is payable only when the drawer has a de- 
posit to his credit sufficient to meet it, But in those jurisdictions 
where a check is held to constitute an assignment of the amount 
of its face to the payee and to give the holder a right of action 
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thereon against the bank if it refuses to pay when the drawer has 
funds sufficient to his credit, it would seem that the holder's re- 
course against the bank would not be limited to a cash credit, 
in case the bank had previously appropriated the general balance 
upon its own claim against the depositor, but would extend to 
,any collaterals belonging to the depositor in the bank’s hands. 

A case decided by the Supreme Court of Illinois (Wieman v. 
Fort Dearborn Nat. Bank, 16 B. L. J. 669) illustrates this. A 
bank in Helena, Montana, had on deposit with a Chicago bank 
$20,000 and also $30,000 of collateral securities, to secure its 
demand certificate of deposit for $25,000. The Helena bank issued 
its check for $10,000 to a third party, but between the time of 
delivering the check and its presentation for payment, the bank 
drawing the check was placed in the hands of a receiver and the 
Chicago bank appropriated the $20,000 deposit towards pay- 
ment of the Helena bank’s indebtedness on the $25,000 certificate. 
In this case it was held that the checkholder had an equitable in- 
terest in the deposit which had been lawfully appropriated by the 
Chicago bank and it was therefore entitled, as against the re- 
ceiver of the Helena bank to be subrogated to the extent of 
the check, with interest thereon from the time it was presented, 
to the fund to be derived from the proceeds of the collateral 
securities held by the Chicago bank after its own claim thereto 
was satisfied. 

PAYMENT OF PROTESTED CHECK. 

Checks are sometimes presented a second time after having 
been previously presented and protested. It is questionable 
whether a bank has authority to pay a check once dishonored, 
without an express authorization from its customer or an author- 
ization implied from past acts of a like nature which have been 
ratified by the customer. But in any case where it is deemed 
proper to make such payment, it is clear that the bank has no 
right, without express authority, to pay the protest fees in addi- 
tion to the face of the check. Questions of this nature frequently 
arise in the banking business. A check with certificate of protest 
attached is presented to the bank for payment. The bank is will- 
ing to pay the face of the check but the holder deems himself en- 
titled to the protest fees in addition. But the fact that the 
depositor may be liable to the checkholder for the fees does not 
constitute authority to the bank to pay them in his behalf and 
this should not be done without express instruction from the 
depositor. 

DEDUCTION OF INDEBTEDNESS OF PRESENTING CHECKHOLDER. 

It sometimes happens, when a man presents a check of which 
he is payee to the bank for payment, that he will be found to be 
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personally indebted to the bank, and the bank may seek to ob- 
tain payment of its claim by deducting the amount which he owes 
it, from the amount which the check calls for, tendering him the 
balance, if any. 

It would seem clear, in states where a check is not an assign- 
ment, that the bank would have no right to do this; in effect 
attempting to collect its debt by force of possession, without 
legal procedure. But in states where the check is an assignment 
of the money held by the bank to the holder, the claim has been 
made that in such case the bank owes the money to the check- 
holder and has a right to set-off one indebtedness against the 
other. But even in such states this right has been denied. Thus 
in Illinois and Lowa, wherein the doctrine that the check is an as- 
signment formerly judicially prevailed (now changed by the Nego- 
tiable Instruments Law; in Illinois within the last few days) the 
courts of both states have held that the right of set-off in such 
case does not exist. In the Illinois case of Brown v. Leckie, 43 
Ill. 497, the court said the payee must be regarded as the agent 
of the drawer to collect the money from the bank and that the 
bank could not set off its claim against an agent. In the Iowa 
case of Percival v. Strathman, 113 la. 747 the payee indorsed 
the check in blank and delivered it to another person to collect. 
That other person was indebted to the bank, and the bank think- 
ing he was owner of the check and not agent for collection, de- 
ducted the debt and paid him the balance only. The payee was 
held entitled to recover the amount deducted from the bank, the 
court holding the bank had no right to set off the agent’s debt 
against the claim of the principal. Had the presenting holder 
been owner and not agent, it is probable that the Illinois decision 
would have been followed under which he would be regarded as 
agent of the drawer to collect the money, the check being deemed a 
means to procure the money rather than as constituting an abso- 
lute payment of itself. And in the majority of the states of this 
country where the doctrine prevails that a check is not an assign- 
ment, it would seem clear the bank would have no right to de. 
duct an indebtedness to it of the presenting checkholder from the 
amount which the check calls for and to pay him the balance 
only. (See for discussion of an analogous question, 21 B. L. J. 
124, where the conclusion was reached that a creditor has no 
right, when tendered payment by his debtor of a check or bill 
larger than the amount of the debt, to appropriate the difference 
to another debt of the debtor, where the latter objects). 

RIGHT TO PAID CHECKS. 


The practice is uniform to return paid checks to the depositor. 
The bank is presumed to hold the cancelled checks of a drawer as 
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his agent and it is its duty to return them to the drawer, who 
has a better right to them, for they are regarded as his evidence 
of the payments of his debts to the payees. Matter of Brown, 2 
Story 512. Doubtless, however, the bank would have a right to 
their custody until its accounts with the depositor in which the 


checks figure are settled and closed up. 
PAYMENT TO HOLDER OF CHECK PAYABLE TO BANK, 


A bank is not safe when presented with a check payable to its 
own order, in making payment to the messenger or other holder 
on the presumption that he has been authorized by the drawer 
to receive the cash. In a case in Arkansas where a man drew his 
check payable to his banker and entrusted it to another to take 
the check to the bank for the purpose of buying exchange for the 
drawer’s use, but the holder, instead of so doing, wrongfully 
cashed the check at the bank and misused the proceeds, it was 
held that the bank had plain notice from the form of the check 
that the drawer had an interest in it and should not have paid 
the cash to the holder without inquiry of the drawer. It was held 
liable to the drawer for so doing. Kuder v. Greene, 22 B.L. J. 110. 

In cases where a check, made payable to the order of a named 
payee, is tendered such payee by way of negotiation (as distin- 
guished from presentation to the payee where it is also the 
drawee bank, for payment) there is a conflict of authority whether 
the payee can take asa holder in due course. See on this proposi- 
tion, Boston Steel Co. v. Steurer, 20 B. L. J. 468. 


(Continued in next number.) 


EXAMINATION OF TRUST FUNDS. 


The new Superintendent of Banking of the State of New York, 
Charles H. Keep, has started an examination of all the trust funds 
held by trust companies in the state. Soon after assuming office, 
Superintendent Keep found that for the past ten years no such 
examination had been made. The regular examination of trust 
companies by the department has embraced all the collateral held 
against loans and other class of bonds held as assets. The scope 
of the trust fund examination will include an investigation of the 
trust departments of all companies which hold trust funds as 
executors, trustees, guardians by order of court or in escrow. The 
determination to make such an investigation was formed by the 
Superintendent even before the Douglass defalcation came to light. 
That defaleation demonstrates the wisdom of such a proceeding. 





THE COLLECTION OF A DRAFT ON A FORGED 
BILL OF LADING. 


7TA\HE business world is, unfortunately, full of frauds and forgers 
and the ease with which they impose upon honest men is some- 
times most remarkable. We have this case from Nebraska. A 

man calling himself J. C. Smith entered the First National Bank 

t Falls City, Nebraska, where he was an utter stranger, and presented 
draft for $900, drawn by him upon the Nebraska Hay and Grain 
Company of Omaha, payable to the order of the bank, to which was 
ittached a purported bill of lading, indorsed in blank by himself, 
signed by a station agent of the Missouri Pacific at Reserve, Kansas, 
five miles distant, for a shipment of wheat of about three times the value 
of the face of the draft. He instructed the bank to forward the documents 
‘collection to Omaha and to account to him for the proceeds. As 
he transaction seemed perfectly regular, the bank did as instructed 
nd sent the documents on to an Omaha bank, which presented them 
to the Nebraska Hay and Grain Company. This company had never 
had any previous knowledge of or dealings with Smith, yet, without 
ny question, they accepted the documents and paid the drafts to the 
Omaha bank, which credited the amount to the First National 
Bank of Falls City, notified that bank of the credit and the latter 
thereupon paid over the amount to Smith, who disappeared. The 
Nebraska Hay and Grain people explained their action in paying the 
draft drawn by a stranger by saying that it was done solely in reliance 
upon the respectability and known responsibility of the First National 
Bank of Falls City, the payee. The bill of lading was an out-and-out 
forgery and when this fact was discovered, the Nebraska Hay and 
Grain Company brought an action to recover the money from the First 
National Bank of Falls City. They admitted that they understood 
that that bank was only an agent of Smith to collect the money and 
not a purchaser, but they contended that, as collecting agent, the Falls 


City institution was negligent and their payment of the money by mis- 


take was caused solely by its fault and negligence. 

This case has been passed upon by the Supreme Court of Nebraska 
which court holds the Falis City bank not liable. The full decision 
is reported in this number. The court says that it is no part of the 
duty of a collecting agent to inquire into the validity or genuineness 
of the papers entrusted to it for collection. Deciding that the loss 
should fall upon the grain company in Omaha, it uses this language : 

‘‘The business of banking and of collection ageneies could not be 
carried on safely, or at all, if such institutions were held to be liable 
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for the frauds and forgeries of their principals with respect to collateral 


documents and transactions of which they were ignorant, or if thei: 
failure to inquire into and ascertain the genuineness and good faith 
of such matters was held to be actionable negligence. The plaintiffs 
were not bound to make payment until they received a satisfactory 
consideration, nor even then unless they had chosen so to do. If, as 
they allege, they paid a draft drawn by an entire stranger with whon 
they had no previous dealings, and in reliance upon a spurious bill of 
sale, without ascertaining the genuineness of the documents, and 
without an inspection and delivery of the grain, their loss is due to 
their own rashness and negligence, and not to that of the intermediate 
parties through whom they dealt.” 

This decision by the Supreme Court of Nebraska was rendered in 
view of the fact that the Falls City institution which collected the 
money was merely an agent and had not itself advanced any value 
upon the documents. Whether or not that bank would have been 
liable if % had been a purchaser of the draft and taken the fictitious 
bill of lading as collateral, the court was not called upon to decide. 
The bankers of the country know that in three states (North Carolina, 
Alabama and Mississippi) the bank in such a case is held to be a war- 
rantor of the security to the payor and liable for breach of warranty 
if it is forged or defective ; while in Iowa and Tennessee this new 
doctrine has been expressly repudiated, as it has also been in Texas 
where the doctrine originated. There is nothing in the opinion of the 
Nebraska court to indicate that its decision would have deen different 
had the National Bank at Falls City been a purchaser of the draft, 
instead of a collecting agent, and transferred the forged bill of lading 
to the drawee upon payment of the draft. 

The decision of the Supreme Court of Arkansas rendered in 1905 
in the case of LaFayette v. Merchants Bank of Fort Smith, was cited 
to the Nebraska Court as a precedent for holding the Falls City in- 
stitution liable as collecting agent in this case. But the court refused 
to so regard it. It will be instructive, howeve-:, to refer to the deci- 
sion in that case as illustrating another form of fraud which resulted 
in loss to a bank which had discounted and collected a draft on which 
the payee’s indorsement was forged and which was coupled with a 
torged bill of sale on the back of the draft. 

A man named Whitlock was engaged in purchasing cattle for 
LaFayette & Bro., merchants and dealers in live stock at Checotah, 
in the Indian Territory. Whitlock would purchase cattle, draw a 
draft on LaFayette & Bro. in favor of the seller for the purchase price, 
have the seller execute a bill of sale of the cattle on the back of the 
draft and when the draft was presented to LaFayette & Bro. they 
would pay it, aquiring title to cattle under the billof sale. A printed 
form of draft, with bill of sale printed on the back, had been prepared 
and was used by Whitlock in making these purchases. Whitlock drew 
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twelve of these drafts with bills of sale printed on the back, which 
were paid by LaFayette & Bro., but it turned out the names of the 
payees indorsed on six of these drafts, and signed to the bills of 
sale thereon, where fictitious. The fact was that the payees’ names 
had been forged by Whitlock and the drafts then discounted or sold 
to third parties. Four of these drafts with the forged indorsements 
were taken by Whitlock to the Merchants Bank of Fort Smith, 
Arkansas, which paid him their face value in due course of business 
without notice that the indorsement of the payees’ names on the drafts 
and to the bills of sale were forgeries. The drafts were all made 
payable to different persons. 

Following is a copy of one of them at the time it was presented to 
the Merchants Bank : 


(a Jayatte ané Brother 


encyval Merchants and Live Stock 


hy b the oder F ~% = b Smith ——e 


One fundred and fly x-— Gotlen 


wit — Baudunet Whidleck, 


Upon the back of the draft was the following : 

‘*Know all men by these presents that for and in considera- 
tion of the sum of $156 to me in hand paid, receipt whereof is 
hereby acknowledged, I, S. A. Smith of Lena, I. T., do hereby 
bargain, sell and deliver unto LaFayette & Bro. of Checotah, 
I. T., all the following described property, namely (here follows 
description of ten head of cattle). TI covenant that I am the 
absolute owner of the property aforesaid and have the lawful right 
to dispose of the same ; also that I will warrant and defend the 
title hereby conveyed against whomsoever claiming the same. In 
witness whereof I have hereunto set my hand this 25th day of 
July, 1898. S. A. Smith.” 

In addition to the signature of Smith to the bill of sale, his name 
was also indorsed on the back of the draft and after the bank had 
cashed the draft, it indorsed the same to another bank which collected 
it from La Fayette & Bro., they believing it genuine. 

Some four or five months afterwards when La Fayette & Bro. went 
to gather up the cattle described in the bills of sale, they found that 
the signatures of the payees indorsed to the drafts and signed to the 
bills of sale were forged. The Merchants Bank which had collected 
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four of these drafts, was notified, but they declined to return the 
money; and La Fayette & Brother then brought an action to recover. 

The Supreme Court of Arkansas held the Merchants Bank liable 
to refund the money thus collected, It applied the general rule that 
money paid under a mistake of fact may be recovered. It said that 
when the draft was paid by La Fayette & Bro. it had the indorsement 
of the Merchants Bank upon its back and they had the right to sup- 
pose that the bank had taken proper precautions to ascertain that the 
signatures of the payees to the draft and bill of sale were genuine. 
The presentation of the drafts for payment under such circumstances 
was, in effect, a representation on the part of the bank, either that it 
had paid or that it would pay to the payee or to his order the amount 
named in the draft and that his signature both to the bill of sale and 
indorsed on the draft was genuine. La Fayette & Bro. having paid 
the money under these circumstances should be allowed to recover 
unless there is some rule of law which forbids it. 

The court referred to the exception where the drawee pays a draft 
upon which the name of the drawer has been forged, where, being 
bound to know the signature, he is guilty of carelessness, and as 
between him and an innocent holder no recovery is allowed. It was 
contended that the exception should apply also where the name of the 
drawer is genuine and where the drawer has himself forged the signa- 
ture of the payee. The court said there was authority to support this 
contention. The Supreme Court of the United States through Mr. 
Justice Taney, had said that ‘‘the acceptor of a bill is presumed to 
accept upon funds of the drawer in his hands and he is precluded by 
his acceptance from averring to the contrary in a suit brought against 
him by the holder.” The court said that while there were cases 
which seemed to hold the contrary, it would admit that the rule de- 
clared by Chief Justice Taney is correct in cases where there is noth- 
ing on the draft to give notice that the drawee does not pay out of 
funds of the drawer in his hands. But the court said that was not the 
case here. The bill of sale on the back of the draft was notice to 
everyone taking it that the drawee was paying or would pay, not 
upon the funds of the drawer in his hands, but out of his own funds 
upon the belief that there was a valid bill of sale and a transfer of the 
property described therein. The form of the draft was notice to the 
bank that the drawee would not pay unless the bill of sale and the 
signature thereto were genuine and it should have taken the usual 
precautions to ascertain that they were genuine before parting with 
its money. It obtained this money not by presenting the draft alone, 
but by presenting it in connection with this forged bill of sale. The 
drawee was ignorant of the forgery and the case falls within the gen- 
eral rule that one who has paid money under a mistake of fact may 
recover it. 

This Arkansas decision is important to be taken notice of for this 
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reason : that it seems to indicate a policy, similar to that which obtains 
in Alabama, North Carolina and Mississippi, to hold the purchaser of 
a draft with collateral security attached, responsible to the payor for 
the genuineness or validity of the security. The decision of liability 
of the Merchants Bank of Fort Smith might have been placed simply 
on the ground that it had collected a draft upon which the payee’s 
indorsement was a forgery. Its own indorsement was a warranty of 
the genuineness of the payee’s indorsement. But the court goes 
further than this and bases the responsibility not alone on the fact 
that the payee’s indorsement on the draft was forged but also that the 
bill of sale was forged. In that connection it says that the Fort Smith 
bank ‘‘should have taken the usual precautions to ascertain that they 
(the bills of sale) were genuine before parting with its money. It 
obtained this money not by presenting the draft alone, but by present- 
ing it in connection with this forged bill of sale.” It further says that 
LaFayette & Bro. who paid the draft, had a right to suppose that the 
bank had taken proper precautions to ascertain whether the signatures 
both upon the draft and to the bill of sale were genuine and that the 
presentation of the draft under the circumstances was in effect, a 
representation on the part of the bank that the payees’ signature ‘‘both 
to the bill of sale and indorsed on the draft was genuine.”’ 

This would seem to indicate that the Supreme Court of Arkansas 
favors a doctrine of law which holds a bank which purchases a draft 
with a bill of lading attached, responsible to the drawer of the draft 


as warrantor of the genuineness of the bill of lading and of the quality, 
quantity and condition of the goods therein described. Of course, it 
has not yet been directly so held in a case where the draft was genuine 
throughout, but the bill of lading forged or not up to contract between 
drawer and drawee. 


Bankers will welcome the day when, in place of the conflicting and 
uncertain, and in many instances unjust rules which prevail in the 
different states governing their responsibility in the financing of ship- 
ments between shippers and purchasers, these will have given place to 
one national rule of law, definitely regulating the subject upon prin- 
ciples of justice to all concerned. 





CHECK CIRCULATION. 


HE bank check is the most powerful economizer of the currency 
T in existence. Primarily this instrument was designed as a 
medium of payment only; but its latter-day uses comprehend 
a more or less extensive circulation from hand to hand preceding its 
presentment for payment. Designed, in its original, as an instru- 
ment by which the drawer made payment to the payee through his 
paying agent, the bank, the law merchant imposed strict requirements 
upon the payee with reference to the diligence he must use in present- 
ing the check at the bank, in order to hold the drawer liable, if, by 
any failure on the bank’s part, the instrument should be dishonored. 
Of course, the bank of payment continuing solvent, the drawer re- 
mained liable on the instrument, whether presented sooner or later, 
in case the bank refused to pay it for any reason. The statute of 
limitations alone terminated his liability. But, taking cognizance of 
the possibility of the bank’s insolvency, the law merchant decreed a 
brief definite period at which the funds in bank remained at the 
drawer’s risk; after this period, the risk shifted to the holder and 
where the bank thereafter failed, the drawer was discharged to the 
extent he was injured by the delay. 

The common law rules of diligence with reference to the present- 
ment of checks for payment, both where delivered to a payee in the 
place where the bank was located, and where delivered to a payee at 
a place distant from the bank, as gathered from numerous decisions, 
may be thus stated: 

1. If the person who receives the check and the bank 
upon which it is drawn are in the same place, the check 
must, in the absence of special circumstances, be presented 


the same day or at latest, during business hours of the 
next secular day after it is received. 


2. If the person who receives it and the bank are in 
different places, the check must, in the absence of special 
circumstances, be forwarded for presentment not later 
than the next secular day after it is received, directly to 
an agent at the place of payment, and the agent to whom 
it is forwarded must present it for payment not later than 
the next secular day after it is received, during business 
hours of that day. 


3. In the event the check is transferred by the payee 
to another, and by him to another, and so on, each trans- 
feree is allowed the same period as between himself and 
his immediate predecessor, that the payee has, as between 
himself and the drawer; but no transfer or series of trans- 
fers can prolong the risk of the drawer or the liability of 
a prior indorser, beyond the time above fixed. 


These are the general rules of diligence established by the common 
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law. ‘They are based on the idea that a check is not designed for 
circulation or negotiation, but for immediate payment, and if a check 
is presented later than the time allowed by these rules, and is not 
paid for any reason, the indorsers are absolutely discharged and the 
drawer is discharged to the extent he may be injured, as by failure 
of the bank. 

These rules do not meet modern conditions in two respects: 

a. They do not allow for the collection of distant checks according 
to banking customs often found necessary, namely, the forwarding of 
checks through correspondents, in a more or less circuitous channel; 
or where drawn and delivered in the same place they do not, in some 
states, allow for the day’s delay sometimes caused by deposit of the 
check in bank and collection through the clearing house. 

6. They do not allow for any negotiation for value from hand to 
hand, the drawer and prior parties not remaining liable in the interim. 

The beginning of a movement for legislative reform of the old 
common law rules of diligence with respect to bank checks, so as to 
permit banks to pursue their usual methods without incurring loss or 
liability by being declared negligent, dates back to the year 1896. 
The Supreme Court of Vermont had rendered a decision discharging 
the drawer of a check because of delay in presentment. The check 
was payable at a bank in Bristol, Vermont. The payee, instead of 
sending it direct to Bristol, deposited it in his bank in Ithaca, New 
York, and that bank forwarded the check to its New York correspond- 
ent, from whence it went to Bristol, arriving after the time allowed 
by the common law for presentment. The Bristol bank had failed 
between the time of legal and that of actual presentment. The court 
admitted that the usual and customary practice of making present- 
ment had been followed but it said that the established rules of the 
courts could not be modified by custom; that ‘‘if this rule of com- 
mercial law is to be modified in derogation of the rights of drawers of 
checks, it should be done by legislative enactment.”’ 

Following this judicial utterance, the Legislature of Vermont 
promptly enacted— 


An act declaring what shall be considered due dili- 
gence in the collection of a check or draft. 

It is hereby enacted by the General Assembly of the State 
of Vermont: 

Section 1. In order to hold the maker, indorser, guar- 
antor or surety of any check or draft deposited with or 
forwarded to any individual or bank for collection, or 
owned by any individual or bank, it shall be sufficient 
for said individual or bank to forward the same in the 
usual commercial way now in use, according to the regu- 
lar course of business, and the same shall be considered 
due diligence in the collection of such check or draft. 

Section 2. This Act shall take effect from its passage. 

Approved November 24, 1896. 
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The purpose of this enactment, it is seen, was to supersede the 
strict common law rule of diligence in the presentment of checks and 
drafts by a rule that it shall be due diligence where a check is for- 
warded ‘‘in the usual commercial way now in use, according to the 
regular course of business.’’ Such a statute relieves the owner of a 
check from the result of losing recourse upon the indorsers, and in 
some cases the drawer, where payment is refused because of a method 
of forwarding through correspondents, and it relieves a bank forward- 
ing a check for collection in such way from liability for negligence in 
such cases. 

Eight years later, in 1904, Kentucky enacted a similar statute. 

With the enactment of the Negotiable Instruments Law in so many 
states, the question becomes an important one whether there is anything 
in that law which changes or modifies the old common law rules, by 
legalizing banking customs of check presentment or by permitting the 
circulation of checks from hand to hand, the drawer and prior indorsers 
remaining liable while one or the other process is going on, down to 
the time of actual presentment. 

In answer to this question an important decision has been rendered 
by the Supreme Court of Iowa, full report of which was published in 
our April number. That decision in effect holds that the methods of 
banks of presenting distant checks through a chain of correspondents 
is legalized by that provision of the Negotiable Instruments Law which 
declares that ‘‘in determining what is a reasonable time, regard 
must be had to the nature of the instrument, the usage of trade or 
business, if any, with respect to such insruments, and the facts of the 
particular case.” 

In the case before the court, a check drawn on a bank at Green- 
ville, Iowa, had been indorsed at Plover, 45 miles distant. The in- 
dorsee, instead of forwarding the check direct to Greenville, sent it 
south to its correspondent at Des Moines, which in turn forwarded 
the check to a correspondent at Spencer, from whence it went to Green- 
ville, the check taking about six days in transmission and being re- 
fused payment because the drawer had stopped payment in the in- 
terim. The action was against the indorser who had transferred the 
check at Plover. If the strict rules of the common law were to apply 
to this case, he would have been discharged, but the court held that 
under the Negotiable Instruments Law, which applied, the method of 
presentment adopted was within a reasonable time, as the banking 
custom of presenting distant checks through a chain of correspondents 
was a usage legalized by that law, and binding upon the indorser even 
though he denied knowledge thereof. 

This decision is the first that has ever been rendered, we believe, 
which construes the Negotiable Instruments Law to sanction banking 
customs of circuitous collection. It is, therefore, most important. If 
the Negotiable Instruments Law is to receive this construction, and 
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it seems a most reasonable one, then there is no necessity of further 
efforts for enactment in the different states of separate statutes specifi- 
cally declaring what is due diligence in the collection of checks and 
drafts with theidea of legalizing necessary banking customs for, as seen, 
wherever the Negotiable Instruments Laws exists, such customs are 
already legalized by that law. 

The Iowa Court also holds that, under the Negotiable Instruments 
Law, acheck may be circulated from hand to hand, and the parties 
thereto remain liable, nothwithstanding the delay in presentment 
thereby caused. Its language on this point is: ‘‘Checks are an al- 
most universal substitute for money. They pass from hand to hand, 
bank to bank, city to city and, within reasonable limits, it may be 
said that no matter how long they remain outstanding, solong as one 
negotiation promptly follows another and the checks are in fact in 
circulation, the statute requires us to hold that the indorser is not 
legally prejudiced by the consequent delay in their presentation for 
payment.”’ 

But to the contrary of this, and as indicating there is destined to 
be a conflict of state law as to whether the Negotiable Instruments 
Act is to be construed as enlarging the common law period of present- 
ment to hold the drawer and prior indorsers of checks, we now publish 
a decision by the Supreme Court of Massachusetts which holds that 
the provision of that law that ‘‘in determining what is a reasonable 
time or unreasonable time, regard is to be had to the nature of the 
instrument, the usage of trade or business, if any, with respect to such 
instruments and the facts of the particular case” does not lay down 
or establish any new rule ; but the nature of the instrument and the 
facts of the particular case have always been considered in passing 
upon the question of reasonable or unreasonable time, and the court 
decides that the circulation of a check from hand to hand does not en- 
large the period of the drawer's responsibility. 

In that case, a check drawn upon a Boston bank was delivered in 
Boston to the payee on a Saturday, December 30. It was transferred 
by the payee on Monday and on Tuesday again transferred, the second 
transferee depositing it in bank Thursday, January 4, 1906, and the 
bank presented it to the drawee Friday, January 5, on which day 
the drawee failed. The drawer had funds to his credit down to the 
time of failure. 

In an action by payee against drawer the court held the check was 
not presented in reasonable time and the drawer was discharged. 
The common law rule required presentment not later than the busi- 
ness day succeeding its delivery, the parties being in the same place, 
and transfer to successive holders did not prolong the drawer’s liability. 

In this Massachusetts case the check was drawn and delivered in 
the same place. With reference to a check sent toa payee at a dis- 
tant place, the court reaffirmed one of its earlier decisions in the case 
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of a check which was drawn at Charlestown and delivered to a payee 
in Newport. The check went from Newport to Providence, thence to 
Boston, thence toCharlestown, being delivered in Newport Saturday, 
October 1, and presented to the drawee on Thursday, October 6. The 
court held that the check, having been presented in the usual course 
of business and according to the usual mode, the presentment was 
within a reasonable time and the drawer remained liable. 

But this early decision of the Massachusetts court holding that a 
check traveling by this circuitous mode, was presented with due dili- 
gence as defined by the common law, does not harmonize with the 
majority of cases decided under that law, wherein such a method of 
presentment would have been held unreasonably circuitous. 

The conclusion to be reached from a consideration of this entire 
subject is that, before precise and definite rules are to be attained, 
governing the circulation and presentment of checks, and the liabili- 
ties of parties thereon, further legislation will be found necessary, 
probably by way of supplement to the Negotiable Instruments Law 
as it now exists. 


BONDS OF SURETY COMPANIES. 


Ruling of the Commissioner of Internal Revenue that, Under provisions of act of August 13, 1894, collec 
tors are forbidden to exact that bonds shall be furnished by a guarantee company 
or any particular guarantee company. 


TREASURY DEPARTMENT, OFFICE OF COMMISSIONER OF INTERNAL REVENUE. 
WASHINGTON, D. C., April 17, 1907. 

SIR :—Referring to your letter of the 12th ultimo and previous correspondence 
had with you relative to the application of of Petersburg, Ill., to execute a bond 
with personal sureties as a manufacturer of tobacco in your district, it is noted that 
you state you have adopted a uniform rule requiring the bonds of corporate surety 
companies from all manufacturers of cigars and tobacco located within your district. 

This office recognizes the fact that it may be more advantageous and convenient 
to collectors to have taxpayers execute bonds with guarantee corporations as surety 
thereon, and it had been noted that a number of collectors have been disposed to exact 
bonds of this character, especially from the class of taxpayers referred to by you. 

In order that you may be fully apprised of the law governing this matter your 
attention is called to the act of August 13, 1894 (28 Stat.,279). See page 350 of the 
Compilation of Internal Revenue Laws, tg00. The first section of this act authorizes 
the acceptance of certain corporations as sureties on bonds required or permitted to 
be given with one surety or two or more sureties when executed or guaranteed solely 
by a corporation incorporated under the laws of the United States, etc., provided that 
such corporations be approved by the heads of departments. The last paragraph of 
said section contains the following proviso: 

But no officer or person having the approval of any bond shall exact that it shall 
be furnished by a guarantee company or by any particular guarantee company. 

Under the provisions of this statute collectors are absolutely forbidden to exact 
from principals when executing bonds that they furnish a guarantee company or a 
surety company as surety thereon. 

Sections 3260, 3336, 3355, and 3387 of the Revised Statutes, and section 5 of the 
act of August 2, 1886, would appear to confer ample powers upon collectors to enable 
them to protect the interests of the Government. Respectfully, 

Mr. ——. Collector. ROBT. WILLIAMS, JR., Acting Commissioner. 





ARE UNDIVIDED PROFITS “SURPLUS” IN COM- 
PUTING THE LIMIT OF NATIONAL BANK LOANS? 


N June, 1906, Section 5200 of the United States Revised Statutes, 
which limited the amount that a national bank might loan to any 
one borrower to one-tenth of the capital, was amended by way of 

enlargement of the amount of loan by the following act of Congress: 

‘* An Act to amend Section 5200 Rev. St. U. S. relat- 
ing to national banks. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That Section 5200 of the Revised Statutes of the 
United States be, and the same is hereby, amended to 
read as follows: 

SECTION 5200. The total liabilities to any association, 
of any person, or of any company, corporation, or firm 
for money borrowed, including in the liabilities of a 
company or firm, the liabilities of the several members 
thereof, shall at no time exceed one tenth part of the 
amount of the capital stock of such association, actually 
paid in and unimpaired and one-tenth part of its unimpaired 
surplus fund: provided, however, that the total of such lia- 
bilities shallin no event exceed thirty per centum of the capt- 
tal stock of the association. But the discount of bills of 
exchange drawn in good faith against actually existing 
values, and the discount of commercial or business paper 
actually owned by the person negotiating the same, shall 
not be considered as money borrowed. 

Approved June 22, 1906.” 

The amendment consisted in the insertion in the former Section 
5200 of the words above italicized. 

The question now arises whether in figuring the limit of a loan which 
may be made to a single borrower, a bank’s undivided profits, in addi- 
tion to its capital and permanent surplus, may be included as a basis. 

The Comptroller of the Currency does not construe the act as per- 
mitting the amount of a bank’s undivided profits, distinguished from 
its permanent surplus, to be used as a basis in determining the limit 
of amount which may be loaned a single borrower, but requires all 
such loans which exceed one-tenth of capital and permanent surplus, 
although they donot exceed one-tenth of capital, surplus and undivided 
profits, to be reported as ‘‘excess” to the extent of the percentage 
based on the undivided profits. 

It will be recalled that under the War Revenue Act of 1898 which 
imposed a tax upon a bank’s capital ‘‘and in estimating capital, 
surplus shall be included” the courts, contrary to the contention of 
the banks, held that undivided profits were to be taken into considera- 
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tion in reckoning the special tax ; and a Western banker pertinently 
asks, ‘‘if undivided profits are surplus for the purpose of the revenue 
collector’s office, why should they not be so considered by the comp- 
troller’s office ?”” He submits the question for discussion by the editor 
of the JourNAL. 

In the first place, let us see what was held under the War Revenue 
Act of 1898. Sec. 2 of that act provided a special tax on banks and 
bankers from and after July 1, 1898 (now, of course, repealed) as follows : 

‘* Bankers using or employing a capital not exceeding 
the sum of $25,000 shall pay $50 ; when using or employ- 
ing a capital exceeding $25,000, for every additional 
$1,000 in excess of $25,000, $2, and in estimating capital, 
surplus shall be included. The amount of such annual 
tax shall in all cases be computed on the basis of the 
capital and surplus of the preceding fiscal year”’ (and the 
remainder of the section described persons and corpora- 
tions who should be deemed ‘‘ bankers” under the act). 

On February 4, 1899 the Attorney-General of the United States to 
whom was submitted the question— 

Are the undivided profits of a national bank to be ex- 
cluded in all cases from the capital and surplus in estimat- 
ing the amount of special tax required to be paid by the 
bank under section 2 of the war revenue act? 


f 


—expressed an opinion that the tax applied not only to the 20 % sur- 
plus of a national bank, required by law to be set apart, but also to 
such additional surplus which the bank, by its own action, might have 


set apart and held out to the public as a permanent surplus fund ; but 
that ‘‘the undivided profits of a bank are not surplus and cannot be 
estimated under the law in question as a part of the bank’s surplus.” 
Notwithstanding this opinion, the Commissioner of Internal Rev- 
enue in successive rulings held that ‘‘undivided profits” must be in- 
cluded as surplus in computing the tax. Thus on July 17, 1900 the 
following ruling was made: If any part of the surplus of a bank is 
set over to the account of ‘‘ profits and loss” or ‘‘ undivided profits” 
it must still be taken into account in reckoning the special tax of the 
bank. Even actual undivided profits, if they are by formal action of 
the bank authorities ordered to be employed in the banking business 
instead of being divided among the stockholders, must be included in 
estimating the amount of special tax which the bank is required to pay. 
On December 27, 1900, Attorney-General Griggs rendered an 
opinion reaffirming his previous opinion of February 4, 1899 and held 
that Congress, in taxing capital, meant to tax only the capital of the 
bank in its strict technical sense under the bank laws and that in tax- 
ing surplus, it meant the fund formally set apart by the Board of Di- 
rectors as surplus in its restricted and technical sense in banking. 
But on December 3, 1901 the Commissioner of Internal Revenue 
made a sweeping ruling that banks must return for taxation, capital, 
surplus, undivided profits and borrowed money used in the business 
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of banking ; rescinding any former decisions at variance. The Com- 
missioner said that in providing that surplus should be included as 
capital, it was obviously the purpose of the law to have the tax im- 
posed apply to all money used or employed by the banks as capital in 
carrying on their business ; that money borrowed by the banks and 
used as capital was held to be taxable, and it was clearly no less liable 
to tax because of the fact that it is borrowed by a bank from its own 
undivided profits. The fact that the surplus so used consists wholly 
or in part of undivided profits, or that such undivided profits have or 
have not been formally set apart for such use, was wholly immaterial 
so far as the purpose of the act is concerned. It was the use, and not 
the authority to use, that brought such profits within the taxing pro- 
visions of the act. He said banks should therefore return for taxation 
the capital, surplus fund, their undivided profits or other profit and 
loss account, except so much thereof as may be actually necessary and 
has been set apart to meet ascertained losses, or to pay dividends 
actually declared by the directors of the bank, to pay taxes, or to pay 
fixed annual charges, such as salaries and other necessary actual 
expenses ; and he decided that ‘‘capital and surplus” include all funds 
employed by the bank in the business of banking and that naturally 
and in the ordinary course of the banking business are so employed, 
excluding any such funds which, though temporarily used by the bank, 
are of necessity withdrawn from the banking business through the- 
payment of dividends, taxes, ascertained losses, or fixed charges of 
whatever character. 

At about this time the banks took the matter into the federal 
courts where the Commissioner of Internal Revenue was sustained in 
his construction of the law. 

On June 13, 1902 the United States Circuit Court for the Southern 
District of New York in the case of the Leather Manufacturers 
National Bank against Treat, Collector, upheld the rulings of the 
Commissioner of Internal Revenue and held: The statute requiring 
that the special tax imposed on banks should be reckoned on the basis 
of the capital and surplus, the phrase ‘‘in estimating capital, surplus 
shall be included,” is not to be construed as having some restricted 
meaning, but is to be taken in its natural and ordinary sense as 
including the entire overplus of assets over liabilities, and therefore 
as including undivided profits. 

This decision was affirmed by the United States Circuit Court of 
Appeals, Second Circuit, in February, 1904, and on May 1, 1905 the 
United States Supreme Court denied a petition by the Leather Manu- 
facturers National Bank for a writ of certiorari (198 U. S. 584). No 
opinion was rendered and the opinion of the United States Circuit 
Court of Appeals therefore stands as the latest and most authoritative 
expression of the law upon the question at issue. In the light of it 
we must consider the correct construction of Section 5200 of the Re- 
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vised Statutes as to whether undivided profits may be regarded as 
surplus in calculating the one-tenth which may be loaned a single bor- 
rower. We shall therefore state its substance quite fully. 

The court stated the question for decision thus: Whether the 
profits of a banking corporation which accrue from its earnings after 
deducting all expenses and dividends, and which are thereafter car- 
ried on its books as a distinct fund, sometimes called ‘‘profit and 
loss” but usually ‘‘undivided profits,” are liable to taxation under 
Section 2 of the Act of Congress of June 13, 1898? 


The reason for including ‘‘surplus in estimating capital,” said the 
court, was to remove the doubt, created by a decision under a former 
statute that imposed a tax upon capital, which construed the statute 
as taxing only the share capital of a banking corporation. It said the 
provision would seem to have been unnecessary as without it, when a 
Statute, as this does, levies a tax upon the capital used or employed 
by bankers generally, firms and individuals as well as corporations, 
the meaning is to tax all the money and assets invested in the busi- 
ness as the basis of profits, not only the original investment but also 
the additions and accretions. 

Continuing, the court said: ‘‘The term ‘surplus’ as used in the 
nomenclature of bankers does not include undivided profits such as are 
now in controversy. Such profits may be surplus in the sense that 
they are the constituent of capital, but they are not surplus in the 
commonly accepted sense. It is quite usual upon the organization of 

_ financial corporations for the stockholders to contribute, besides the 
share capital, a fund which is known as surplus. It is also quite usual 
for the directors and managers of these institutions, to set apart and 
to add to this fund, from time to time, some part of the accumulated 
profits in excess of dividend requirements. A fund produced in 
either of these ways is what is known as ‘surplus.’ 

‘*The term is not used to designate the accumulated profits of or- 
dinary banking firms or individual bankers, and when the statute uses 
it, it does so with reference to the particular class of bankers to which 
alone it is applicable, and means a fund created by corporate or quasi- 
public institutions as an addition to or reinforcement of the share 
capital. Undivided profits do not become a part of this fund until 
they have been assigned to it by some formal act of the institution 
and it is for the directors, and not for the taxing officers of the gov- 
ernment, to determine when this should be done. 

‘*It does not follow, however, because undivided profits are not 
surplus within the correct definition of that term of its statutory 
meaning, that they are not taxable under the present statute. If they 
have become capital by reason of the manner in which they have been 
appropriated and invested, the statute reaches them just as it would 
reach surplus without any other enumeration. 

‘*In subjecting all classes of bankers to taxation upon their capital, 
the statute does not discriminate in favor of any class, and the term 
‘capital’ should be read as meaning the same in respect to a corpora- 
tion that it does in respect to an individual banker. In other words, 
whatever comprises capital in the business of an individual banker, 
likewise comprises capital in the business of a banking corporation 
for the purposes of the statute. 

‘‘Beyond question the profits left and used in the banker’s business 
for a period of years, with the purpose of so leaving and using them 
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indefinitely, become capital ; the part derived from the accumulated 
profits—that is, from the profits not withdrawn or intended to be 
withdrawn for income equally with the part originally invested, 
constitutes its capital. Undivided profits of a banking corporation 
are understood to be profits which remain after payment of the current 
dividends. They do not necessarily become capital because they are 
not immediately distributed to the stockholders, as where they are 
carried over after a dividend period for temporary purposes and not 
with the purpose of indefinite use in the business of the corporation. 
But the longer they are carried without any distribution and use in 
common with the other funds of the corporation, the stronger the 
presumption becomes that they have been mingled with those funds 
permanently. 

‘‘Presumably. when adividend is declared, the amount represents 
the profits made by the corporation during the past dividend period 
after reserving a sufficient fund to cover all off-sets or deductions 
likely to arise subsequently, growing out of the transaction of that 
period. Unless this is so, the dividend has not been earned. The 
reserved fund is not profits, but is merely earnings. The dividend, 
therefore, represents actual profits. If they have been earned, the 
surplus or undivided profits are ordinarily used by the corporation as 
supplementary capital unless they are distributed to the stockholders, 
When they are not distributed at the next dividend period, a fair pre- 
sumption is created that they are not retained for distribution but are 
retained to feed the resources of the corporation. When it appears, 
as it does in the present case, that undivided profits have been carried 
over many dividend periods and have been accumulated ‘during a 
period of years’ and have in the meantime been used in the business 
like the other assets of the corporation, the inference is irresistible 
that they have become an accretion to the capital. When this appears, 
they are taxable just as the accumulated profits of an individual are 
taxable when they have been merged with his capital. This, we think, 
is the meaning of the statute. 

‘‘The argument for the plaintiff in error (bank) being carried to 
its logical conclusion, would enable a banking corporation to escape 
the tax at its volition merely by refraining from making any distinct 
appropriation of the undivided profits. The tax reaches whatever has 
become substantially a part of the capital of the corporation without 
regard to book-keeping. Upon the facts set forth in the complaint 
there is nothing to distinguish the undivided profits in controversy 
from the fund which many banking associations carry for use under 
that name, and which, though not technically surplus or theoretically 
capital, are actually a part of the capital of the bank. There is nothing 
in the circumstance that they were considered by the bank as a fund 
applicable to extra dividends and to unexpected losses and to deprecia- 
tion of assets, to distinguish such accumulation from the technical 
surplus fund of the bank. Extra dividends are not infrequently 
declared by banking corporations out of that fund, and that fund is, 
of course, applicable to the payment of losses, and so far as it serves 
to off-set depreciation of assets, it replaces diminished capital.” 


In the light of this luminous exposition of the nature and meaning 
of the terms ‘‘surplus” and ‘‘ undivided profits” with reference to the 
War Revenue Act, is the term ‘‘surplus” in Section 5200 to be con- 
strued as comprehending ‘‘ undivided profits ?” 
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The Federal Court, as we have seen, holds that the term ‘‘ surplus”’ 
as used in the nomenclature of bankers does not include undivided 
profits and that undivided profits are not surplus ‘‘ within the correct 
definition of that term in its statutory meaning,” but that neverthe- 
less, when such profits are not paid out by way of dividends or tem- 
porarily held for a special purpose, but are used in the business in the 
same way as the capital is used, they become capital within the mean- 
ing of the taxing statute which applies, not alone to national banks 
but to individual bankers and firms, the purpose of which statute is to 
tax, as capital, all the funds used and employed in the business, 
whether technically known as capital or as surplus or as undivided 
profits. 

Considering the difference in nature between a statute designed for 
the purpose of raising revenue, wherein it is the policy to give it as 
wide a scope as possible with reference to the subjects reached for 
taxation, and a statute designed to safeguard the funds of national 
bank by imposing a limit upon the amount which it may loan to any 
one borrower, wherein the policy would be rather to restrict than to 
enlarge the scope of its operation, we incline to the view that the 
courts would construe Section 5200 as not authorizing the inclusion of 
the undivided profit fund held by a bank as part of its unimpaired 
capital and surplus for the purpose of estimating the maximum 
amount which might be loaned to a single borrower. We think the 
words ‘‘unimpaired surplus,” as used in Section 5200, would be con- 
strued in their technical sense, and not to include undivided profits, 
which the Federal Court, as already said, declares are not surplus 
within the correct definition of that term in its statutory meaning, or 
as used in the nomenclature of bankers. 

Before Section 5200 was amended, when it allowed a loan up to 
one-tenth of capital, the meaning of the word capital in this statute 
was quite universally accepted in its technical and restricted sense 
and not construed to embrace even a permanent surplus fund, required 
by law to be set apart or, in addition to that, voluntarily set apart by 
action of the bank authorities. To enlarge the basis by including 
such permanent surplus fund, the statute was amended, as we have 
seen, by extending the amount of loan not to exceed one-tenth part of 
‘unimpaired surplus” in addition to one-tenth of capital. In all 
probability the courts would hold this unimpaired surplus to mean 
only what is technically known as such in banking and that the statute 
does not authorize undivided profits, distinctively such, to be regarded 
as surplus until they are set apart as surplus by the bank authorities. 
It is certainly the only safe course for the Comptroller’s office so to 
construe the statute until a contrary judicial interpretation is given, 
which hardly seems likely. 
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¥ HIS Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


PRESENTMENT OF CHECK. 


Reasonable Time—Check delivered on bank in same place on Saturday must be pre- 
sented Monday—Transfer to successive holders does not prolong drawer's 
liability—Presentment on following Friday too late to hold drawer where bank 
failed—Negotiable Instruments Law does not extend common law period of reason- 
able time. 


Gordon v. Levine, Supreme Court of Massachusetts, February 28, 1907 


A check drawn on a Boston bank was delivered in Boston to the payee Saturday 
Dec. 30. It was transferred by the payee on Monday and on Tuesday again trans- 
ferred, the second transferee depositing it in bank Thursday, Jan. 4, 1906, and pre- 
sented by the bank to the drawee Friday January 5, on which day the drawee failed. 
The drawer had funds to his credit down to the time of failure. 

In an action by payee against drawer, held, the check was not presented in 
reasonable time and the drawer was discharged. The common law rule required 
presentment not later than the business day next succeeding its delivery, the parties 
being in the same place, and transfer to successive holders did not prolong the drawer’s 
liability. 

Further held, the Negotiable Instruments Law which provides that in determining 
what is a reasonable time “ regard is to be had to the nature of the instrument, the 
usage of trade or business, if any, with respect to such instruments and the facts of 
the particular case”’ does not establish any new rule. 


Exceptions from Superior Court, Suffclk County. 


Action by Samuel R. Gordon against Max Levine. Judgment in 
favor of plaintiff, and defendant brings exceptions. Exceptions sus- 
tained. 


Morton, J. This is an action upon a check by the plaintiff as payee 
against the defendant as drawer. The check was dated December 30, 
1905, though there was some question whether it was actually drawn 
and delivered on that day, or the 31st. The plaintiff is described in 
the writ as of Chelsea and the defendant as of Boston. The bank on 
which the check was drawn was in Boston and the check was drawn 
and delivered there. The plaintiff testified that the defendant asked 
him not to present the check for a couple of days as he did not have 
sufficient funds to meet it, but that he presented it Monday morning 
and was told there were no funds; and that he went to see the defend- 
ant at his place of business but did not see him. The plaintiff also 
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testified that in the afternoon of the same day he passed the check to 
one Saievitz in payment of a bill which he owed him receiving the 
balance in cash. And there was testimony tending to show that on 
the next day Saievitz indorsed it to one Rootstein who deposited it on 
January 4th, in the Faneuil Hall National Bank, Boston, for collection, 
and that that bank’s messenger went with it on the afternoon of the 
following day, Friday, January sth, to the bank on which it was 
drawn, the Provident Securities & Banking Company, and found its 
doors closed. The plaintiff also testified that he told the defendant 
the bank had failed and that the defendant promised to make the 
check good. The defendant denied this and also the plaintiff’s state- 
ment that he had asked the plaintiff not to present the check for a 
couple of days, and introduced testimony tending to show that at the 
time when the check was drawn he had sufficient funds on deposit at 
the bank to meet it, and continued to have down to the failure of the 
bank. It was admitted that the bank failed Friday, January sth, and 
the defendant introduced evidence tending to show that he had re- 
ceived no payment or dividend on account of his deposit. There was 
a verdict for the plaintiff and the case is here on exceptions by the de- 
fendant to the refusal of the court to give certain instructions that 
were requested and to the admission of certain testimony. 

The defendant, in substance, asked the court to instruct the jury 
that a check must be presented for payment in a reasonable time and 
that in order to have been presented within a reasonable time the 
check in suit should have been presented before the close of banking 
hours on Monday; that its transfer to successive holders would not 
extend the time for presentment and a presentment on January sth 
would not be within a reasonable time and if the bank failed in the 
meantime and the defendant sustained a loss in consequence of delay in 
presenting check, he would be discharged from liability to that extent. 

The court gave in part the instruction thus requested, and refused 
it in part. It instructed the jury that the check must have been pre- 
sented for payment within a reasonable time, and that if it was pre- 
sented on Monday that would be within a reasonable time. But it re- 
fused to instruct the jury that the transfer to successive holders would 
not extend the time, or that a presentment on Friday was not within a 
reasonable time. On the contrary it instructed them that ‘‘the court 
had occasion to consider that in one case in this commonwealth [re- 
ferring, we assume to Taylor v. Wilson, 11 Metc. 44,] and it is there 
stated that a check may also be passed from hand to hand and a rea- 
sonable time is allowed to each party receiving the same to present it 
for payment.” And after calling their attention to the provisions of 
the statute (Rev. Laws, c. 73, § 209) that in considering what a rea- 
sonable time is ‘‘regard is to be had to the nature of the instrument, 
the usage of trade or business, if any, with respect to such instruments, 
and the facts of each particular case,” left it to them to determine 
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whether the check was presented on Monday, or, if they were not sat- 
isfied that it was, then to determine whether ifit passed from hand to 
hand and each one had a reasonable time to present it, the present- 
ment on Friday was within a reasonable time. 

For aught that appears the jury may not have been satisfied that 
the check was presented on Monday and may have found for the plain- 
tiff on the ground that the presentment on Friday was within a rea- 
sonable time. 

The question is therefore distinctly raised whether a presentment 
on Friday could have been found to be within a reasonable time. 

The general rule is as was stated by the court and as is provided 
in the negotiable instruments act (Rev. Laws, c. 73, § 203) that a 
check must be presented for payment within a reasonable time after 
itis issued. If it is not so presented and the drawer sustains a loss 
by reason of the failure of the drawee he will be discharged from lia- 
bility to the extent of such loss, continuing liable otherwise. This re- 
sults from the nature of the instrument which though defined in the 
negotiable instruments act (Rev. Laws, c. 73, § 202) as ‘‘a bill of ex- 
change drawn on a bank payable on demand” is intended for immed- 
iate use (Mussey v. Eagle Bank, 9 Metc. 314) and not to circulate as a 
promissory note, and it consequently would be unjust to subject the 
drawer to the loss, if any, resulting from failure to present it for pay- 
ment within a reasonable time. 

What is areasonable time, however, still remains for consideration. 
The negotiable instruments act provides generally (Rev. Laws, c. 73, 
$ 209) as the court said that ‘‘in determining what is a ‘reasonable 
time’ or an ‘unreasonable time’ regard is to be had to the nature of 
the instrument, the usage of trade or business, if any, with respect to 
such instruments and the facts of the particular case.”” This, how- 
ever, would not seem to lay down or to establish any new rule. The 
nature of the instrument and the facts of the particular case have al- 
ways been considered in passing upon the question of reasonable or 
unreasonable time. In deciding, therefore, whether this check was 
presented within a reasonable time, if presented on Friday, resort must 
be had to the rules which have been. hitherto established in similar 
cases. And one of the rules which have been established is that 
where the drawer and drawee and the payer are all in the same city or 
town a check to be presented within a reasonable time should be pre- 
sented at some time before the close of banking hours on the day after 
it is issued and that its circulation from hand to hand will not extend 
the time of presentment to the detriment of the drawer. If it is pre- 
sented and paid afterwards the drawer suffers no harm. But if not 
presented within the time thus fixed, and there is a loss it falls not on 
him but on the holder. Watt v. Gans, 114 Ala. 264; Simpson v. 
Pacific Nat. Life Ins. Co., 44 Cal. 139; Bickford v. First Nat. Bank of 
Chicago, 42 Ill. 238-244; Northwestern Coal Co. v. Bowman, 69 Iowa, 
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150; Cawein v. Browinski, 6 Bush. (Ky.) 457; St. John v. Homans, 8 
Mo. 382; Grange v. Reigh, 93 Wis. 552; Gregg v. Beane, 69 Vt, 22, 
26; Woodruff v. Plant, 41 Conn. 344; Kirkpatrick v. Puryear, 93 Tenn. 
409; Parker v. Reddick, 65 Miss. 246; Mohawk Bank v. Broderick, 10 
Wend. (N. Y.) 304; Id., 13 Wend. (N. Y.) 133; Carroll v. Sweet, 128 
N. Y. 19; Richford v. Ridge, 2 Camp. 537; Williams v. Smith, 2 Bam. 
& Ald. 496: 2 Daniel on Negotiable Instruments (5th Ed.) § 1595; 
Byles on Bills (Sharswood’s Ed.) 80; Chitty on Bills (12th Am. Ed.) 
387; Story on Prom. Notes, § 494; Bigelow on Notes, Bills, and Checks, 
78; Eaton & Gilbert on Commercial Paper, 632. 

The case of Taylor v. Wilson, 11 Metc. 44, 45 Am. Dec. 180, relied 
on by the plaintiff, was a case where a check was drawn by one doing 
business in Charlestown and living in Roxbury on a bank in Charles- 
town in favorof a resident of Newport. The check was dated Septem- 
ber 30, 1842, which was Friday, and was received by the payee Satur- 
day evening, October 1st. On Tuesday, October 4th, having been 
previously cashed for the payee by a local bank, it was given by the 
cashier of that bank to a messenger to be carried to the Merchants’ 
Bank at Providence in the usual course of remitting its funds and se- 
curities and was received by that bank on Wednesday and sent by its 
cashier to the Suffolk Bank at Boston. That bank received it on the 
next day (October 6th) and presented it on the same day to the bank 
on which it was drawn and payment was refused; the bank having 
closed its doors on Monday morning, October 3d, and being insolvent. 
The case was submitted to the court on agreed facts with power to 
draw inferences and the court found in favor of the payee and against 
the drawer. The court held in effect that under the circumstances 
there had been no laches and that the check had been presented with- 
in a reasonable time. There is a sentence in the opinion to the effect 
that a check may pass from hand to hand and that a reasonable time 
is allowed to each party receiving it to present it for payment and the 
case has been cited to that point with approval in Veazie Bank v 
Winn, 40 Me. 60. But we do not think that the court meant to lay 
down the rule that under any and all circumstances each party receiv- 
ing a check from a previous holder was entitled to a reasonable time 
to present it for payment, or that the case required that it should lay 
down such arule. On the contrary the court expressly said that a 
party receiving a check was not guilty of laches if he did not present 
it on the same day on which it was drawn, but was allowed a reason- 
able time for that purpose, and that the next day was held to be such 
reasonable time. The decision should be limited to the case before 
the court which was that of a check drawn on a bank in one place and 
sent to a payee in another place at considerable distance and forwarded 
for presentment in the usual course of business and so understood and 
applied was correct. It follows from what has been said that the ex- 
ceptions must be sustained. The conclusion to which we have come 
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on the principal question renders it unnecessary to consider the ques- 

tions of evidence, though we may observe that we see no error in re- 

gard to them. 
Exceptions sustained. 


NOTE WITH FORGED AND GENUINE SIGNATURES OF 
MAKERS. 


Where a negotiable promissory note bears the signatures of several persons as makers 
and some of these signatures prove to be forged, the note is not void as to the 
remaining signers and a bona fide holder may enforce it against them. 


First National Bank v. Shaw et al, Supreme Court of Michigan, March 5, 1907. 


The First National Bank purchased from the payee for value be- 
fore maturity, a promissory note of which the following is a copy: 


SS. €00.00_ ______Onaway, Mach., Nov. 18 \» LWA, 


__Or —Seprepver 10%, 1908, an a 


lh <“ ade? Of —Comsvoak & Crawford-- 








Y Fs av t 6 ge per cent rer ennur, interest 
a teCtutd rayabie errually. 


__Thones . B.” Sha= 


No 9 
oe Due. Nineteen other nemes. 





“ 


The bank having brought an action on the note against the several 
makers, it was proved in defence that the signatures of five of the 
twenty signers had been forged and that the remaining makers had 
signed the note with an understanding and agreement with the others 
that all of the twenty should so sign it. 

The trial court charged the jury that if ‘‘those five men, or any of 
them, did not sign this note, or authorize it to be signed for them, but 
that their names were forged without their consent, it would invali- 
date the note as to every one of these defendants, and your verdict 
would be no causeofaction. That is the law of this case in a nutshell.” 

A judgment for the defendants was reversed by the supreme court. 

Held: When the name of one of two or more obligors in a bond, 
note or other writing obligatory, had been forged, the supposed co- 
obligor, though a surety only, and though he signed in the belief that 
the forged name was genuine, is nevertheless bound, if the payee or 
obligee accepted the instrument without notice of the forgery. This 
doctrine is supported either directly or in principle by the following 
authorities: Veazie v. Willis, 6 Gray, 90; The York County M. F. 
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Ins. Co. v. Brooks, 3 Am. Law Reg. N. S. 399 (Me.); Franklin Bank 
v. Stevens, 39 Me., 532; Stoner v. Miliken, 85 IIl., 218; Selser vy. 
Brock, 3 Ohio St., 302; Bigelow v. Comegys, 5 Ohio St., 256; Hagar 
v. Mounts, 3 Blackf., 57; Harter v. Moore, 5 Bilackf., 367; Carr v. 
Moore, 2 Ind., 602; The State ex rel. v. Vann Pelt, 1 Ind. 304; Dear- 
dorff v. Foresman, 24 Ind., 481; The State ex rel v. Pepper, 31 Ind., 
76; Craig v. Hobs, 44 Ind., 363; Brandt Suretyship, Sec. 358.” 

The case of Seely v. The People, 27 IlJ., 173 isto the contrary. That 
case was confessedly decided without knowledge of any supporting 
authority, and has recently been expressly overruled by the case of 
Stoner v. Miliken, supra, which, besides a citation of adjudicated 
cases is supported by reasons much more satisfactory and conclusive. 

In Hunter v. Fitzmaurice, 102 Indiana, 449, it was held that when 
the name of one of two or more obligors on a note is forged the co- 
obligor, though only a surety who signed in the belief that the forged 
name was genuine, is nevertheless bound, if the payee accepted the 
note without notice of the forgery. 

In the case at bar a joint and several note purporting to have been 
signed by twenty persons is before maturity put afloat. There is 
nothing in its appearance to cast doubt upon any of the signatures. A 
bank becomes a bona fide holder of the note. It turns out that some 
of the signatures are forged. If we apply the principles of law stated 
in the cases to which we have called attention, is it not clear that the 
signers whose signatures are genuine are liable? We think the an- 
swer must be in the affirmative. 

Judgment is reversed and a new trial ordered. 


FORGED BILL OF LADING. 


Collecting bank, entrusted with draft for collection, to which is attached forged bill of 
lading, not responsible to payor of draft. 


Nebraska Hay & Grain Co. v. First Nat. Bank of Falls City, Supreme Court of Nebraska, Feb. 8, 1907. 
A bank that, without notice or suspicion of wrongdoing, receives a draft from the 
drawer for collection, and demands and obtains payment of it from the drawee, and 
in good faith pays the proceeds over to its employer, is not liable to the payor in dam- 
ages, because the latter made payment without consideration, and in reliance upon a 
forged bill of lading which the drawer had attached to and caused to be forwarded 
with the draft. 
(Syllabus by the Court.) 


Commissioners’ Opinion. Department No. 1. Appeal from District 
Court, Richardson County ; Kelligar, Judge. 


Action by the Nebraska Hay & Grain Company against the First 
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National Bank of Falls City. Judgment for defendant. Plaintiff ap- 
peals. Affirmed. 


Ames, C. The following is a brief statement of the facts, alleged 
in the petition: Onthe 2d day of February, 1905, one J. C. Smith 
made and subscribed, apparently in his own name, a draft upon the 
plaintiffs, as drawee, for the sum of $900 payable to the order of the 
defendant bank, an institution doing business in Falls City, in this 
state. To the draft he attached what purported to be a bill of lading, 
indorsed in blank by himself, and signed by a station agent of the 
Missouri Pacific Railroad Company at Reserve, Kan., of a shipment 
of wheat from the latter point to the plaintiffs, at Omaha, Neb. The 
two documents he delivered to the bank, with instructions to forward 
them for collection to Omaha, and to account to him for their proceeds. 
Reserve is about five miles distant from Falls City. 

Smith was an utter stranger to the bank officials, who knew nothing 
about the transaction, except what was represented on the face of the 
papers, which indicated nothing irregular or out of the usual course. 
They accepted the documents, and indorsed the draft to the Omaha 
National Bank or order, for collection, and forwarded them to their 
correspondent, the latter named bank, for collection and credit accord- 
ing to the custom of banks in such matters. Under the same date, at 
Falls City, Smith wrote and sent to the plaintiffs, by. mail, a letter, 
saying : 

“*T ship you to-day car No. 20,332 Mo. P. loaded 62,300 pounds 
wheat. See what you can do for me. Have another small car later.” 

On the following day, the Omaha Bank received the draft and bill 
of lading, delivered them to and received the amount of the former 
from the plaintiffs, credited the sum to the account of the defendant, 
and notified the latter of the fact. 

Without further information or notice, the defendant paid the 
amount over to Smith, who has not since been seen or heard from by 
any of the parties. After adelay ot several days, the plaintiff learned 
that the supposed bill of lading was a forgery, and that no grain had 
been shipped to them asconsideration for the draft. Having demanded, 
and being refused, repayment of the money by the defendant, they 
brought this action for its recovery. There was a judgment for the 
defendant upon a demurrer, and the plaintiffs appealed. 

The petition alleges that the plaintiffs had never previously had 
any knowledge of or dealings with the man Smith, and that they 
accepted and paid the draft solely in reliance upon the known respect- 
ability and financial responsibility of the defendant, who was named 
as payee of the draft and appeared as if assignee of the purported bill 
of lading and had presumably satisfied itself of their genuineness, 
and the plaintiffs regarded, and were justified in regarding, the trans- 
action as being, in effect, a representation by the defendant that they 
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were genuine. The contention of the plaintiffs is therefore that the 
payment was made through a mistake of facts occasioned solely by 
the fault or negligence of the defendant, and for which they are them. 
selves in no way responsible. But it is alleged in the petition that 
the defendant had no interest in the papers or transaction, except as 
a mere agent of Smith for collection, a fact which the plaintiffs do 
not deny having known, and which they may well be inferred to have 
known, at the time of the payment, from the nature of the transaction. 
The letter written by Smith to the plaintiffs on the day the draft was 
drawn indicates that the amount of the latter was less than the value 
of such a quantity of wheat as was named in the bill of lading, and 
contains a request taat the residue or balance be paid by the plaintiffs, 
by check, to Smith himself at Falls City. This circumstance, if the 
transaction had been genuine, would have given rise to two inferences: 
First, that the title to the shipment of wheat had not passed to the bank 
by the indorsement of the bill of lading ; and, second, that settlement 
was not to be made until the shipment had reached the consignee at 
Omaha, when the latter were requested to ‘‘see what you can do 
for me’’—that is, we suppose, determine how large a sum they could 
pay him. 

We adopt, without qualification, the contention of counsel for appel- 
lant that the principles of the law merchant are without applicability 
to the case made by the petition, and that the latter is to be decided 
in accordance with the rules of law governing the relation of principal 
and agent, and, having adopted it, there appears to us no doubtful 
problem for solution. The functions and obligations of a collecting 
agent , merely as such, do not differ essentially or characteristically 
from those of a messenger boy. What may be his moral or social 
standing or financial responsibility are, so long as he is free from 
knowledge or participation in any wrongdoing by his principal, mat- 
ters of no importance. He performs his whole duty by delivering 
what he is charged with delivering and receiving what he is in- 
trusted to receive, in exchange, and by disposing of the latter as 
his principal has directed. It is not only not his duty, but it 
would be an impertinence by him, to inquire into the value, genuine- 
ness, or validity of either the one article or the other. The case 
of First Nat, Bank of Orleans v. State Bank, 22 Neb. 769, appears 
to us not to be in point. In that case the purported check—that 
is to say, the supposed order upon the Alma Bank for the pay- 
ment of the sum of money in question—was a forgery. In other words, 
no authority for the collection of the sum existed, and the principle 
involved is the familiar one that an assumed agent who acts without 
authority is himself liable as a principal. But, in the case at bar, the 
draft was genuine, and the defendant, in demanding and receiving 
the money and paying it over to the drawer, acted strictly within 
the scope and limits of its employment. The case of Benjamin F. 
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LaFayette v. Merchants’ Bank (recently decided by the Supreme 
Court of Arkansas) 84 S. W. 700, upon which counsel for appellants 
seem chiefly to rely, does not appear to us to differ in principle from 
that just cited. In that case the defendant bank had forwarded and 
collected a draft, negotiable in form, upon which a purported indorse- 
ment by the payee as well as a purported signature by the payee, to 
an accompanying bill of sale, had been forged, and the defendant was 
held liable to the drawee, to whom it had presented the draft, and 
who had paid it in reliance upon the supposed indorsement and signa- 
ture. The court discusses at considerable length the facts that the 
draft purported to have been drawn pursuant to a previous arrange- 
ment between the drawer and drawee, according to which it was to 
have been accompanied by a bill of sale of certain cattle purchased by 
the drawer from the payee, and that it was apparent upon the face of 
the papers that the draft was not drawn against funds of the drawer 
in the hands of the payee, but was to be paid upon the strength and 
credit of the supposed bill of sale, and decides that the defendant was 
negligent in purchasing the documents and forwarding them for col- 
lection without first having assured itself of their genuineness. Ad- 
mitting that this opinion is in all respects sound, of which we do not 
feel at all convinced, it does not appear to us to be decisive of this 
case, because the defendant was destitute of authority from the payee 
of the draft, to whose order alone it was payable. 

In the case at bar the draft was, as has been already said, genuine. 
Whether it was signed by the real name of the drawer isnot known, and 
is immaterial. It was signed by him by such name as he chose to use, 
and that fact sufficed to establish his legal relations toit and tothe parties 
with whom he dealt, whatever may have been histrue name. The de- 
fendant bank was innocent of any notice or of any participation in any 
wrongful act. The plaintiffs assert, and the defendant admits, that the 
defendant assumed simply and solely the functions of a collecting agent. 
The obligations of such agency it performed promptly and with fidelity, 
and without guile or suspicion of evil, and by so doing it discharged 
its whole duty. The business of banking and of collection agencies 
could not be carried on safely, or at all, if such institutions were held 
to b2 liable for the frauds and forgeries of their principals with respect 
to collateral documents and transactions of which they were ignorant, 
or if their failure to inquire into and ascertain the genuineness and 
good faith of such matters was held to be actionable negligence. The 
plaintiffs were not bound to make payment until they received a 
satisfactory consideration, nor even then unless they had chosen so 
todo. If, as they allege, they paid a draft drawn by an entire stranger 
with whom they had no previous dealings, and in reliance upon a 
spurious bill of sale, without ascertaining the genuineness of the docu- 
ments, and without an inspection and delivery of the grain, their loss 
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is due to their own rashness and negligence, and not to that of the 
intermediate parties through whom they dealt. 

We recommend, therefore, that the judgment of the district court 
be affirmed. 


Epperson and O.tpuam, CC., concur. 


Per Curiam. For the reasons stated in the foregoing opinion, the 
judgment of the district court is affirmed. 


DEPOSIT ACCOUNT OF ‘*CUNNINGHAM, ATTORNEY.” 


Attachment by creditor of Cunningham—Bank’s justification in paying to levying 
officer—Remedy of parties for whom Cunningham is “Atty.” 


Cunningham v. Bank of Nampa, Limited, Supreme Court of Idaho, Feb. 20, 1907. 


1. Where C collects money on notes and accounts as an attorney and collecting 
agent for clients, and deposits the same in a bank in his own name as “‘Atty.,”’ andthe 
money is thereafter attached and levied upon for the debt of C, Ae/d that, in an action 
by C, as trustee for his cestuis que trustent against the bank and the officer who 
levied the writ, the money may be recovered for the use and benefit of the parties 
beneficially interested, and equitably entitled to the fund. 

2. Where money is deposited in a bank by C as “Atty.,” if the bank has no other 
or further information as to the ownership of the fund so deposited than that indicated 
by the designation “‘Atty.,” the bank will be justified in paying the money over to the 
officer levying a writ of attachment, in an action for the collection of a debt owing by C. 

3. In such case, as between C and the bank, the latter is liable to pay the money 
so deposited to C on his check, and, as between him and the bank, the same rela- 
tion will exist as would exist between the bank and any other general depositor. 

4. Where an attorney has collected moneys on notes and accounts for his clients, 
and has deposited the same in a bank, and thereafter institutes an action as trustee 
for his several clients to collect the money so deposited from the bank, the beneficiaries 
or cestuis que trustent are proper parties, as co-plaintiffs; they being the parties 
beneficially interested in the action, and the recovery of the fund. 

(Syllabus by the Court.) 


Appeal from District Court, Canyon County; Frank J. Smith, Judge. 


Action by Richard Cunningham, trustee, against the Bank of 
Nampa, Limited. Judgment for defendant, and plaintiff appeals. 
Reversed. 


Aisuig, C. J. This action was instituted by the plaintiff, Richard 
Cunningham, as trustee for a number of persons named in the com- 
plaint, against the Bank of Nampa, Limited, a corporation, J. C. 
Nichols, Sheriff of Canyon county, and the United States Fidelity & 
Guaranty Company, a corporation, bondsman for the sheriff, torecover 
the sum of $913.24, the amount of damages claimed to have been 
sustained by the cestuis que trustent. The defendants demurred to 
the complaint and the demurrer was sustained. Plaintiff thereupon 
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appealed from the judgment. The facts disclosed by the complaint 
are substantially as follows : 

That Richard Cunningham is an attorney at law, and, as such, has 
collected the money sought to be recovered from different persons on 
notes and accounts in favor of his several clients, for whom he was 
acting as agent or trustee in the collection and transmission of the 
proceeds of the several notes and accounts. He alleges that he had 
an account with the defendant bank in which he deposited all the 
moneys collected by him for his clients in the name of ‘‘ Richard Cun- 
ningham, Atty.” It is alleged that this was a special account of trust 
funds against which he checked in payment of the various clients 
whose moneys he had therein deposited. It is charged that the bank 
had knowledge and notice of the nature and character of the fund 
thus deposited, and that the same was not the money or property of 
Cunningham. During this time, while the money was still in the 
bank, one Henry W. Leman, who held a judgment against Cunning- 
ham in the state of Nebraska, brought an action on such judgment in 
Ada County, Idaho, and caused a writ cf attachment to be issued 
against the property of Cunningham, and delivered that writ to the 
sheriff of Canyon county, who served it on the defendant bank, and 
attached the fund and account therein held in the name of ‘‘ Richard 
Cunningham, Atty.” Plaintiff, Cunningham, thereafter demanded in 
the name of his alleged cestuis que trustent the delivery of the money 
theretofore deposited, and upon which the writ of attachment had 


been levied. The bank refused to turn over the fund, and a like de- 
mand was made of the sheriff, who also refused, and thereupon this 
action was commenced. 


The bank demurred to the complaint, on the ground that it does 
not state facts sufficient to constitute a cause of action. Nichols and 
the guaranty company demur, upon the ground that the complaint 
does not state facts sufficient to constitute a cause of action, and also 
upon the ground that there was a misjoinder of parties defendant, in 
that the bank was not a proper party defendant in the action. The 
demurrers were sustained, and judgment was entered in favor of the 
defendant. 

The only question to be determined by us is: Does the complaint 
state a cause of action? For the purposes of determining the question 
before us, all the material allegations of the complaint must be taken 
as true. It isa fundamental principle both of law and justice that the 
debtor’s property, and his property alone, is liable for the payment of 
his debts. It is conceded that Cunningham was indebted to the attach- 
ing creditor. If the money and account in the defendant bank was 
the property of Cunningham, it was unquestionably liable for the pay- 
ment of his debt and subject to attachment therefor. If it was not 
his money and property, it is equally clear that it was not liable for 
his debt. If Cunningham after collecting this money had taken it in 
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kind as collected to the bank, for the purpose of purchasing drafts to 
his several clients for remittance to them, and while the money was 
on the bank counter and prior to the receipt of the draft and delivery 
of the money to the bank, it had been attached by the sheriff, it would 
not have been seriously contended, we apprehend, that the money 
could be held under this attachment for the payment of a debt owed 
by Cunningham. The deposit of the money by Cunningham with the 
bank could give him no better title to it than he had before the de- 
posit, and certainly an attaching creditor cannot through his attach- 
ment process acquire any better title to the property than the debtor 
has. Thomas v. Hillhouse, 17 Iowa, 67. 

Some confusion has been injected into the case by reason of a 
discussion as to the liability of the bank to pay the fund to Cunning- 
ham upon his check. The word ‘“‘ 4¢ty.” after the name of ‘‘Cunning- 
ham,” as the account was entered in the bank, was a mere descriptio 
persone, and did not serve in any manner to disclose the name of his 
principals or the cestuis que trustent ; and as between Cunningham 
and the bank, it was unquestionably the duty of the bank to pay 
the money to Cunningham upon his demand or the presentation 
of his check at any time prior to the service of the writ of attach- 
ment. It is also equally clear that if the bank had no actual 
knowledge of the trust relation existing and the character of the 
fund so deposited, it would have been fully justified in paying the 
money over to the sheriff upon the service and levy of the writ of 
attachment. If it should appear that the bank did so, and that it had 
no other knowledge or information as to the character and ownership 
of the fund except the designation of *‘ A¢ty.”" after the name of the 
depositor, it will have established a complete defense to the action 
and would be entitled to release and discharge from further liability. 
But the question as to the liability of the bank to Cunningham per- 
sonally, and of the relation the bank itself sustained toward the fund 
cannot be taken as the test of responsibility in the present action. 
The plaintiff in this action sues, not in his individual capacity, but as 
trustee for the several clients interested in the fund. He alleges that 
he has no interest in the money and account other than that of trans- 
mitting and delivering the same to his several clients in the amounts 
designated in his complaint. If previous to the demand and the com- 
mencement of this action, the bank had in good faith parted with the 
fund in the due course of legal proceedings and under the belief and 
understanding that the money was the property of Cunningham, as it 
would have had a right to believe, in view of the nature of the deposit, 
then, and in that case, its liability had ended ; but if it still holds the 
fund at the time it is notified of the true and beneficial ownership 
therein, as soon as that ownership and right of possession is established, 
it will become the duty of the bank to pay the money in accordance 
with the true state of facts and condition of the fund. Des Moines 
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Cotton Mill Co. v. Cooper, 93 Iowa, 654; Central Nat’l Bank v. Life 
Ins. Co., 104 U. S. 54; Van Alen v. American Natl. Bank, 52 N. Y. 1. 
It has been argued that the bank was improperly joined as a party 
defendant. We do not think this ground of demurrer well taken, for 
the reasons above stated. If upon the trial the deposit should appear 
to be still in the hands of the bank, the bank will be liable to account 
to the successful party therefor. If, onthe contrary, the fund is shown 
to have passed in good faith from the hands of the bank, then the 
bank will no longer be liable. It has been argued that the plaintiff, 
Cunningham, could not maintain this action as trustee for the several 
parties named without also joining the cestuis que trustent in their 
individual capacities. The case coming here on demurrers, and that 
question not having been raised by the demurrers or in any other 
proper manner, we are not called upon to decide that question. It is 
clear, however, that the several beneficiaries named are proper parties 
plaintiff (First Nat. Bank v. Hummel, 14 Colo. 259 ; sections 4090, 
4092, Rev. St. 1887), and it would seem upon first blush that they are 
necessary parties. 

As we view this case, the demurrer should have been overruled. 
None of the grounds alleged in the demurrers were well taken. The 
judgment will be reversed, and the cause remanded for further pro- 
ceedings in harmony with the views herein expressed. Since the 
question of parties plaintiff will undoubtedly arise again in the lower 
court, we suggest at this time that the plaintiff be allowed, if he so 
desires, to amend his complaint by bringing in each cestui que trust 
in his individual capacity as a co-plaintiff. Costs are awarded in favor 
of the appellant. 


SULLIVAN, J. concurs. 


LIABILITY OF NOTARY FOR FALSE ACKNOWLEDGMENT. 
Barnard et al v. Schuler, et al., Supreme Court of Minnesota, March 8, 1907. 


In an action against a notary public and the sureties on his official 
bond to recover damages for the alleged failure of the notary to prop- 
erly discharge his duties in taking and certifying the acknowledg- 
ment of the execution of a mortgage, a judgment against the notary 
is affirmed. 

The following is the official syllabus of the court: 

1. Action to recover, from the defendant Schuler and the sureties 
on his bond as a notary public, damages which the plaintiff claims to 
have sustained by reason of an alleged false certificate of acknowledg- 
ment made by him. /He/d, the taking of the proof or acknowledg- 
ment of the execution of an instrument by an officer is an act minis- 
terial in its nature, and not a judicial one. 

2. A notary public or other officer cannot legally or honestly certify 
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to the acknowledgment of a party, unless he personally knows him 
or has satisfactory evidence of the fact that he is the identical person 
described in and who executed the instrument. 

3. A notary public in this state is not a guarantor of the absolute 
correctness of his certificate of acknowledgment. Nor does he un- 
dertake to certify that the person acknowledging the instrument owns 
or has any interest in the land therein described, but he does under- 
take to certify that the person personally appearing before him is 
known to him to be the person described in and who executed the in- 
strument. 

4. If a notary public certifies toan acknowledgment of an instru- 
ment without personal knowledge as to the identity of the party appear- 
ing before him and without a careful investigation of such fact, he is 
guilty of negligence, and he and the sureties on his bond are liable for 
all damages proximately resulting therefrom. 


PERSONAL LIABILITY OF TRUST COMPANY STOCK- 
HOLDERS. 


Gause v. Boldt, et al., New York Court of Appeals, March 5, 1907. 


The NewYork Banking Law, Article 1V, Trust Companies, provides: 

Sec. 162. If default shall be made in the payment of 
any debt or liability contracted by any such corporation, 
the stockholders thereof shall be individually responsible, 
equally and ratably, for the then existing debts of the cor- 
poration, but no stockholder shall be liable for the debts of 
the corporation to any amount exceeding the par value of 
the respective shares of stock by him held in such cor- 
poration at the time of such default. 

For all losses of money which the capital stock shall be 
insufficient to satisfy, the directors shall be responsible in 
the same manner and to the same extent that directors are 
now responsible in law or equity. 

In an action by Harry T. Gause, suing on his own behalf and on 
behalf of all other creditors of the Commonwealth Trust Company 
against George C. Boldt and others, a judgment sustaining a demurrer 
to the complaint is affirmed. 

Per Curiam. The trust company not having been dissolved, and 
being subject to suit, it was necessary for the plaintiff to obtain a 
judgment upon his claim against it before bringing an action against 
its stockholders to enforce any liability on account of such claim under 
section 162. We do not deem it necessary or expedient at this time to 
express any opinion upon the effect of the other requirements of said 
statutes which have been more or less discussed by counsel. 
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ORDER PAYABLE “ON ACCOUNT OF CONTRACT.” 


Is negotiable and purchaser can enforce from acceptor free from his defense against 
drawer. 


First National Bank of Hutchiason v. Lightner, Supreme Court of Kansas, December 8, 1906. 


Action by the First National Bahk of Hutchinson, Kansas, against 
George W. Lightner as acceptor of the following order: 


Huteninson, Kan.,Aug.10,i90& 
G. W. Lrgnuner 
Offerle, Ken. 
Dear Sir: 
- Pay to the order cf Firet National 
Chinson, Kensas, on account of 
hetween you and the Snyder Plandng 
EY veen Hunered ($1500) Dollars. 


Snyder Plening Mil} Co. 


Per a 
a F Lown Wl Sha S, 
\ / = 





The bank acquired this order in the regular course of business and 
for value. Lightner admitted the acceptance but alleged the order 
was non-negotiable and was nothing more than an assignment to the 
bank of the rights of the Snyder Planing Mill Co. to payment for the 
erection of a barn when the same should be completed according to 
the terms of a contract between him and that company; that soon 
after the acceptance of the order, the Snyder Planing Mill Company 
became insolvent and had failed to complete its contract; and that 
there was but a small balance due by him to that company and not 
the amount stated in the order. 

Held: Our Negotiable Instruments Law (Gen. St. § 4542) provides: 


When promise is unconditional.—An unqualified 
order or promise to pay is unconditional within the 
meaning of this act though coupled with 
(1) An indication of a particular fund out of which re- 
imbursement is to be made, or a particular account to be 
debited with the amount; or 
(2) A statement of the transaction which gives rise to 
the instrument. 
But an order or promise to pay out of a particular fund 
is not unconditional. 
Under our Negotiable Instruments Law the above instrument is 
a negotiable bill of exchange payable absolutely on demand. The 


words ‘‘on account of contract between you and the Snyder Planing 
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Mill Co.” are nota direction to charge a particular fund, but merely 
indicate the fund to which the drawee is to look for reimbursement. 
Judgment for defendant reversed. 


CORPORATION NOTE. 


Western Grocer Co. v. Lackman, Supreme Court of Kansas, January 5, 1907. 


Action by the payee against Johnson and Lackman individually 
upon a promissory note signed as follows: 

‘*The Kansas City and Olathe Electric Ry. Co. 
Wm. Lackman, President, 
D. B. Johnson, Secretary.” 

The defendants were held not liable. The court said: ‘‘It has 
been held in this state that where it is uncertain from the face of the 
note whether it was intended for a note of the corporation, or of the in- 
dividuals signing, or both, if the litigation arises between the original 
parties, evidence may be introduced to explain the ambiguity. Upon 
the question whether a note signed as above is the obligation of the 
corporation or of the individual signers, the cases are so conflicting 
that it would be useless to attempt to reconcile them.” 

In this particular case the court makes the following ruling: 

1. Evidence is admissible to show that the note was the obligation 
of the company and not of Lackman & Johnson. 

2. In an action on such a note, in the absence of any evidence of 
representations on the part of the individuals signing the note, it is 
not error for the court to confine its instructions to the intention of 
the individuals in signing the note. What the payee understood from 
the face of the note when it was accepted is not material. 

3. In such action, when the corporation is authorized by law to 
execute notes and bonds, it is not incumbent upon the officers whose 
duty it is to sign the corporation’s notes, in order to escape personal 
liability, to show that the corporation had authority to execute notes 
or that the directors had in fact authorized them to execute the note 
for the corporation. 

Judgment for defendants affirmed. 


INDORSER’S LIABILITY. 


A bank which indorses a note to another and afterwards receives the note back by in- 
dorsement from that other and further transfers the note without again indors- 
ing it, is liable to the holder the same as if its indorsement was in blank. 


Moore, Treasurer City of Ouray, v. First Nat. Bank of Ouray, Supreme Court of Colorado, January 7, 1907. 


Action against the bank as indorser of a promissory note. The 
note was for $5,000 executed by the Milwaukee Mining Co., payable 
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to the order of J. A. Hinsey and indorsed and delivered by the payee 
to the First National Bank of Ouray. Thereafter the bank indorsed 
the note to its president, Bailey, for the purpose of collection. He 
brought action against the maker thereon but before judgment the 
bank negotiated with the officers of the city to trade off the note for 
certain of its certificates of deposit which the city held, aggregating 
$5,000. The president thereupon indorsed the note back to the bank 
who delivered it over to the city without again indorsing it, the city 
giving up the bank’s certificates. The note could not be collected 
from the maker and the city sued the bank as an indorser. The 
various indorsements on the note were as follows: 
Pay to the order of First National Bank of Ouray, 


Colorado, demand, notice and protest waived. 
J. A. Hinsey. 


Pay to the order of L. L. Bailey. 
First National Bank of Ouray 
by A. G. Siddons, Cashier. 
Pay to the order of First National Bank 
of Ouray without recourse on me. 
L. L. Bailey. 

It was contended that the bank was not liable as indorser because 
the legal effect of the indorsement, as made by Bailey for the purpose 
of re-transferring the note to the bank, was to cancel both the bank’s 
and Bailey’s indorsement; and if this be not true, it limited the pay- 
ment to an order made by the bank. 

But, held: When the transfer was made by Bailey to the bank, the 
Bailey transaction was wiped out and when the bank subsequently de- 
livered the note to the City treasurer with its indorsement thereon, 
even though this indorsement was put upon the note at the time of 
the transfer by the bank to its president for a special purpose, the 
bank is liable to its transferee precisely as it would be if the indorse- 
ment was in blank, general and unrestricted, and made at the time 
of the transfer. 


WAIVER OF PRESENTMENT AND NOTICE. 


Tolbert v. Montague, Supreme Court of Colorado, December 3, 1906. 


An indorser was sued upon three promissory notes. There was 
no presentment of the notes for payment nor notice of dishonor as re- 
quired by the Negotiable Instruments Law. But it was contended 
there was a waiver of presentment and notice under the following sec- 
tions of the law: 

Sec. 82. Presentment for payment is dispensed with: 
* * * (3) By waiver of presentment express or implied. 

Sec. 109. Notice of dishonor may be waived, either be- 
fore the time of giving notice has arrived, or after omission 
to give due notice, and waiver may be express or implied. 
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It was proved that at the time the notes were indorsed and de- 
livered, the indorser said to the holder that he would be responsible 
for the interest and the principal when it became due; that the holder 
would have nothing whatever to do with the collection of the note or 
the principal of it; that the indorser would look after the collection of 
the note when it became due and pay the holder the interest when it 
became due. 

Held: The question to be determined is whether upon a fair con- 
struction of this language, the conduct of the indorser in relation to 
the matters in controversy, and his acts as agent of the holder, such 
language, conduct and acts were calculated to mislead the holder, to 
put her off her guard, and to induce her to forbear taking the neces- 
Sary steps to charge theindorser. The facts were found to have this 
effect in the court below, and the finding will not be disturbed. In- 
dorser liable. 


BANK PRESIDENT’S PERSONAL TIME CHECK. 


Bank held liable to depositor who understood it was the bank's certificate of deposit. 


Patterson vy. First National Bank of Humboldt, Supreme Court of Nebraska, January 17, 1907 


Mrs. Patterson had $450 on deposit in the First National Bank of 
Humboldt. She desired to convert this into a time deposit bearing 
interest. She made her wish known tothe cashier. He informed her 
that the institution would only pay her 4 % and perhaps private parties 
would pay her more. She objected ot loaning to private parties, and, 
at the cashier’s suggestion, said she would see the president of the 
bank. She did see him and had some talk with him. Asa result he 
accepted her check for the money and delivered her the following : 

F. W. SAMUELSON, Loans. 
$450.00. Humboldt, Neb., Jan. 4, 1902. 
Pay to the order of Mrs Sarah £. Patterson Four 
Hundredand Fifty and no-100 Dollars. 12months 
at 5% interest. ’. W. Samuelson. 
To the First Nat. Bank, Humboldt, Neb. 

Mrs. Patterson’s deposit account was thereupon charged and 
Samuelson’s deposit account credited with the amount of her check. 
One year later the instrument was surrendered by Mrs. Patterson, 
and a new document of exactly the same tenor, except dated January 5, 
1903, was delivered to her by Samuelson, who also gave her his 
personal check on the bank for the then accrued interest of $22.50, 
for which she received $10 in cash and deposited the residue upon her 
account. Samuelson subsequently became insolvent. 

Mrs. Patterson sued the bank for her deposit. The answer admit- 
ted the indebtedness, but pleaded payment by means of the circum- 
stances above stated. The reply impeached the transaction for mis- 
representation and fraud, alleging that Mrs. Patterson was led by the 
bank officials to believe that she had dealt with Samuelson in his 
official capacity as representative of the bank and notin his individual 
or personal character. 

In affirming a judgment against the bank, it is 

Held : ‘‘ Where the terms of an agreement have been intended in 
a different sense by the parties to it, that sense is to prevail against 
either party in which he had reason to suppose the other understood 
it.” Code Civ. Proc., § 341. The evidence supported the verdict. 





BILLS OF LADING IN INTERSTATE COMMERCE. 


By THOMAS B. PATON, OF THE NEW YORK BAR, COUNSEL 
BILL OF LADING COMMITTEE AMERICAN BANKERS’ ASSO- 
CIATION, BEFORE THE ARKANSAS BANKERS’ CONVENTION 
AT LITTLE ROCK, APRIL 26, 1907. 


‘THE transportation of the vast mass of movable property which comprises the 

agricultural and manufactured products of our country presents many problems 
yet to be settled; and not the least in importance among these is the matter of the 
security of the banker who advances money to the shipper to enable him to carry on 
his business. Of the upwards of twenty billion dollars in value of products annually 
raised or manufactured in this country, only a small proportion stay in the place where 
they are produced; the great proportion are shipped to other places for use and con- 
sumption and largely across state lines. The owner of the products of farm, planta- 
tion, forest, mine and factory sells and ships to the distant purchaser his cotton, his 
grain and his wheat, his lumber and shingles, his canned fish and fruit and the thousand 
and one things which any observer can see every day loaded on cars and boats, side- 
tracked in freight yards, lodged in warehouses or carried on trucks, whether the 
commodity is of such nature as to be open to the eye or is enclosed in bags, boxes, 
barrels, crates or cans. 

Were the transportation of these vast products to a purchaser at a distant point 
1 matter of contract between shipper and carrier alone, the banker need have no con- 
cern, but now-a-days the shipper calls upon the banker for something like three bil- 
lion dollars annually which he needs in the conduct of his operations. Where the 
shipper is of undoubted financial responsibility the banker will make the loan relying 
mainly upon the shipper’s personal credit; but very largely it is the shipper of small 
means who needs the advances and then the banker must have a pledge of the goods 
in the hands of the carrier as his security ; not physical, for that would be impossible, 
but by the assignment of the receipt which the carrier issues for the goods and con- 
taining his contract to deliver, known as the Bill of Lading. Of the vast total of loans 
made to shippers at the present day the banker’s main reliance for the security of 
his money in a great number of cases is not the shipper’s personal credit, but the bill 
of lading representing the goods. It is therefore necessary that that document should 
be a security in fact, as well as in name. 

THE STRAIGHT BILL. 

Originally the bill of lading was never dreamed of as a banker’s security. Its 
assignment by the shipper to a banker as a means of pledging the goods to him for 
advances was not thought of. It was simply a document between the shipper, car- 
rier and consignee, issued by the carrier declaring the receipt of the goods and promis- 
ing to deliver them to a person therein named or his assigns. In addition to being a 
receipt and a contract, the bill of lading came in law to be regarded as prima facie 
evidence of the consignee’s title to the goods and of his right to receive them of the 
carrier. When the goods were delivered by the carrier to the consignee, the contract 
was performed and, in the absence of some stipulation or condition in the contract 
requiring the carrier to make delivery only upon presentation of the bill, it was not 
necessary under the law merchant for the carrier to take up the bill upon delivering 
the goods to the party to whom delivery was promised. This form of bill of lading 
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is known as a straight bill. The statutes of some states which require the carrier to 
take up bills of lading are broad enough to include straight bills but, as a gener 
proposition, delivery of the goods can be made to the consignee therein named with- 
out taking up the bill and the straight bill of lading, when assigned by the shipper 
for advances—and probably 80% of the total of advances is made to shippers—cannot 
be relied on as a security ; and even where assigned as security by the consignee at 
destination, it would require notice by the assignee to the carrier before delivery of 
the goods to protect whatever rights he thereby acquired. 


SHIPPER'’S ORDER AND NOTIFY BILL. 


The straight bill of lading afforded the shipper himself no protection against a 
dishonest, insolvent or irresponsible consignee, who after receiving the goods, failed 
or refused to pay forthem. This led to the shipper’s “order and notify” bill. In- 
stead of taking out a bill in which the purchaser for whom the goods were ultimately 
destined was named as consignee, the shipper would receive a form of bill making the 
goods deliverable to his own order with a memorandum to notify the distant pur- 
chaser upon arrival; and the shipper would attach the bill to a draft on the purchaser 
for the purchase price. This form of bill is held by the courts to evidence an intention 
on the part of the shipper to retain the right to dispose of the goods, or to retain the jus 
disponendi, as the judges like to call it. Under this torm of shipment, the carrier's 
contract being to deliver the goods to the shipper’s order and not to the party at des- 
tination, he cannot safely deliver the goods until presentation and surrender of the 
bill of !ading and in order to get his goods the purchaser will have to present the bill 
and to do this he must pay the draft for their price. This, as a rule, protects the 
shipper. 

Clause 9 in the uniform bill of lading originally adopted in July 1890 by the Car- 
riers constituting the Trunk Line Association, the Central Traffic Association, the 
Southern Railway and Steamship Association, the Coast Steamship Association and 
the Associated Lake and Rail lines, which has been unchanged down to the present, 
is as follows:. 


If the word “order” is written hereon, immediately before or 
after the name of the party to whose order the property is consigned, 
without any condition or limitation other than the name of the party 
to be notified of the arrival of the property, the surrender of this 
bill of lading, properly indorsed, shall be required before the delivery 
of the property at destination. If any other than the aforesaid form 
of consignment is used herein, the said property may, at the option 
of the carrier, be delivered without requiring the production or sur- 
render of this bill of lading. 


Under this form of contract the straight bill issued to a distant consignee does 
not have to be taken up on delivery of the goods, in the absence of a mandatory 
statute, but where the shipper names himself as consignee and has the bill drawn 
deliverable to his own order with a provision to notify the distant purchaser, the car- 
rier contracts that he will require the surrender of the bill properly indorsed before 
making delivery of the goods at destination. The property in such case is deliverable 
only to the holder who presents the bill. 


THE BILL AS COLLATERAL UNDER COMMON LAW AND STATE STATUTES. 


But the shipper who takes an order bill in many cases cannot wait until he re- 
ceives payment from the party at destination. He needs the money represented by 
the goods while they are in transit. He therefore calls upon his banker to discount 
his draft for the purchase price with the bill indorsed by him in blank attached as 
security. With the proceeds he purchases new goods, makes new shipments and 
obtains new discounts and by this process the small shipper with a few hundred or 
thousand dollars capital can conduct a business during the shipping season of a 
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particular product, involving many times that amount. It is done upon the money 
{the banker. The bank purchases the draft and takes the pledge of the bill of 
lading. Ina large majority of cases, of course, the draft is paid and the bill sur- 
rendered; and where the draft is dishonored the banker has recourse to the goods 
represented by the bill for his reimbursement and also the personal liability of the 
hipper as drawer of the draft. 

At first view it would seem that the bank is fairly well secured in such transac- 
tions. The common law recognizes that the bill of lading is an evidence of title to 
the goods and of the right of the holder to receive them of the carrier. It recognizes 
the assignability of the bill and that the assignee acquires either legally, or in equity, 
the rights of the assignor thereunder. Supplementary to the common law, the 
legislatures of many states, recognizing the commercial necessities which underlie the 
issignment of such documents and with the object of protecting and safeguarding 
the assignee or pledgee for value, who is not a party to the bill originally, have en- 
acted statutes declaring bills of lading negotiable by indorsement in the same manner 
is bills of exchange; in some states going further and declaring such bills negotiable 
with like effect in all respects as bills of exchange; in some states prohibiting the 
issue of bills unless the goods have been received and prohibiting delivery of the goods 
without surrender and cancellation of the bill, or indorsement thereon in case of 
partial delivery; in certain states the violation of these prohibitory provisions being 
made a criminal offense and, in some, a civil right of action against the carrier being 
additionally given to the person damaged. But quite generally where these statutes, 
designed to safeguard the rights of assignees, have been enacted, there has been 
coupled a provision allowing the carrier to print the words “not negotiable” on the 
bill, the effect of which, when availed of by the carrier, is to exclude the bill from the 
application of such statutes. It is, of course, impracticable here to attempt a complete 
statement of all these different state statutes and how they have been construed by the 
courts. 

Under this system of common law and statutory regulation of the assignability 
of bills of lading, the business of loaning money upon the security of such documents 
is now carried on, and while it is true that in the great bulk of shipments where the 
parties are solvent and are honest, the bank is safe, it is in the numerous cases where 
the shipper is irresponsible and where the element of fraud or dishonesty enters, that 
the bill of lading as governed by existing laws falls far short of the security it should 
be to justify the vast sums of money loaned upon it. 

To protect against losses from a variety of fraudulent practices, both the common 
law rules and the state statutes have proved inadequate. In the first place, the car- 
rier will generally be found to stamp “not negotiable”’ upon his bill of lading; this 
deprives the bill of whatever protection may be afforded by the statute of any state 
which applies to it and Jimits the rights of the holder to such as exist at common law, 
in addition to any contractual obligation for his benefit which the carrier may have 
seen fit to make. 

Again where the restrictive words “not negotiable” are omitted, those statutes 
which declare the complete negotiability of bills of lading the same as bills of exchange 
overshoot the mark; owing to the differences between an instrument to pay money 
and a document promising to deliver and evidencing the title to the goods, the courts 
construe such statutes according to the nature of the subject and not as conferring 
that complete negotiability which money instruments possess. Still again, a state 
statute even at best is limited in its application to those bills governed by the laws of 
the particular state; it has no application to bills of lading governed by the laws of 
any other state which may not afford the same protection. State statutes afford some 
protection in particular cases but they are not universal enough; and in many states 
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there are no statutes of this character at all. The existing statutory provisions in the 
different states are therefore inadequate when applied to bills of lading used in inter- 
state commerce; they are conflicting and but of local application. The banker in 
Arkansas, when he takes a bill of lading as collateral which is governed by Arkansas 
law, may know the degree of protection which his own state law affords; but when 
he advances money upon a bill of lading governed by the law of any other state, h« 
is to a certain extent in the dark upon the subject, and the same thing is true of the 
banker in every other state. There is no system of law existing to-day, having force 
the country over, which confers upon the assignees for value of bills of lading all the 
rights which are necessary for their protection. 
WEAK POINTS IN BILLS OF LADING. 

Let us look at some of the cases where the bill of lading, taken as a security, has 
fallen short in this respect. 

I, One source of danger is the ease with which a straight bill of lading, not re- 
garded as a security, can be fraudulently changed to an order bill and palmed upon the 
banker as collateral. Let me cite the Mairs case reported in 175 New York, as an 
illustration. A straight bill for 200 barrels of meal was issued at Circleville, Ohio, 
consigned to one James S. Day at New York City. The carrier delivered the meal to 
Day without requiring the surrender of the bill. Afterwards Day altered the bill by 
inserting “order of and notify” just before his name as consignee and fraudulently 
pledged the altered bill for a loan. The New York statute required the surrender and 
cancellation of bills of lading at the time of delivery of the goods and made violation 
of this statute acrime. [t did not, however, give a civil right of action for damages 
to any person aggrieved. The banker sued the carrier and was held without redress. 
Technically, the carrier had violated the statute, but this did not make him liable to 
the purchaser of the bill for damages. This case typifies the danger that exists in 
loaning upon what are apparently order bills which in reality have been fraudul 
changed from straight to order bills. 

2. Another serious cause of loss is the issue of fictitious bills by a freight agent. 
A bill of lading for 20 bales of cotton will be fraudulently issued where no cotton has 
been received, or negligently issued before receipt when it is expected to be received, 
or mistakenly for 20 bales, where only to bales have been received. The banker 
often discounting the draft at a place different from that of the shipment, cannot 
know the fact as to what has been delivered; he must go according to the face of the bill. 
Ifa bank cashier fraudulently or mistakenly issues a negotiable certificate of deposit for 
$1,000, or certifies a check for that amount, against no deposit, the bank will be liable to 
a bona fide purchaser; and it would seem but just that the carrier who selects his own 
agent and places him in a position of trust and responsibility should be equally res- 
ponsible for the agent’s fraudulent or mistaken acts in such cases. Yet only a minor- 
ity of American courts hold the carrier liable; while the majority, including the Su- 
preme Court of the United States, hold the carrier not liable on the ground that the 
act is beyond the agent’s authority and the burden is upon the holder to find out 
whether or not the particular goods have been received. State statutes making ‘the 
issue of fictitious bills a criminal offense, do not give the banker back his money, and 
even in those few states where a civil right of action is given to a person damaged by 
a violation of the provisions of the act, there is more or less question as to whether 
they will be construed to give a remedy to a bona fide holder. There is need for a 
more universal rule of liability of the carrier upon fictitious bills issued through fraud, 
neglect or mistake of his freight agent. Exceptions to the liability due to the man- 
ner of loading or the nature of the goods can be provided for. 

3. In Alabama, there is a statute which has been construed to protect the bona 
fide holder of a fictitious bill. It provides that the carrier “is liable to any person in- 
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jured thereby for all damages, immediate or consequential, therefrom resulting.” But 
there is a form of fraud connected with fictitious bills against which even this statute 
does not protect. A freight agent in Alabama issued a fictitious bill for cotton to a 
fictitious firm in which the agent’s name appeared as a member. He mailed the bill 
to a bank in another place, receiving advances thereon. The court held that had the 
bill been issued to a real firm, the banker could have held the carrier liable although 
no cotton was received, but the banker had no right of action upon this particular bill, 
yecause there was no one in existence who could transfer rights under it. The banker 
should have known whether there was such a firm, and failing to inform himself on 
that point, must stand the consequences (Jasper v. R. R. 99 Ala. 416). 

4. One of the most dangerous features of the bill of lading is its susceptibility to al- 
teration. A bill of lading for 7 bales or barrels can be readily altered to70 and under 
existing laws, the banker holds a void security not good for even 7. The rule of the 
common law is thata material alteration avoids an instrument and in no state has any 
statute been enacted amending this rule in the interest of the bona fide purchaser of 
bills of lading. Compare the bill of lading issued by the railroad, often written by the 
freight agent in pencil with a barrel or box for a desk, with one of the carrier’s engraved 
railroad bonds, which is accepted by the banker as collateral, or with one of its treas- 
urer’s checks, and the necessity for better safeguarding the document is apparent. Not 
ilone in the alteration of the amount, but the alteration of such a thing as the date, 
which can be readily done by any dishonest person, is apt to have most disastrous 
consequences. Take the case which occurred a few years ago in Baltimore as a 
striking illustration. The carrier was in the habit of delivering cotton to the holder 
of order bills of lading without taking up the bills according to contract. The con- 
signee kept the spent bills in his desk. Getting in a tight place, he advanced the 
lates on 34 of these bills to make it appear that the goods were in transit and 
pledged them to a Baltimore bank for a total advance of $86,000. The carrier 
was held not liable to the bank. The alteration of the dates avoided the bills 
and nothing but void instruments were negotiated to the bank. Upon 4 other of 
these spent bills, which were so recent that the dates had not been altered, the carrier 
was held liable to the bank on the theory that, having violated its contract duty to 
take up the bills, it was guilty of negligence and estopped to deny its liability to an 
innocent purchaser of the spent bills who had been deceived by the fact that they 
were outstanding. 

5. But there is a real danger in the negotiation of spent bills. Not all courts 
agree to the proposition that where the carrier fails to take up the bill upon delivery 
of the goods, he will be liable to any subsequent purchaser in good faith. To the 
contrary, it has been more than once held that when the goods have been delivered 
to the lawful owner, the function of the bill, although not surrendered, has ceased; it 
is therefore a spent or dead bill and cannot gather any vitality or confer any rights 
against the carrier upon one to whom such owner thereafter wrongfully negotiates it. 
There is, therefore, a real danger from the negotiation of spent bills, even where they 
have not been altered; and where unsurrendered spent bills are afterwards altered as 
by change of straight to order, or change of date, or in any other way which will give 
them such appearance as to enable a dishonest holder to negotiate them, the danger 
is still greater. 

6. Banks all over the country which take interstate bills of lading as collateral, 
the bills representing goods destined for some point in the three states of North 
Carolina, Alabama and Mississippi, run a certain risk owing to the fact that the 
supreme courts of these three states refuse to look at the transaction in its true nature 
and hold the pledgee bank to be the owner and seller of the goods to the party at 
destination and a warrantor of their quality, quantity and condition. This doctrine 
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originated in the court of civil appeals in Texas in 1898, from which it spread to thes: 
three states. It was afterwards repudiated by the Supreme Court of Texas, the state 
of its birth. It has been expressly repudiated by the Supreme Court of Iowa and last 
year by the Supreme Court of Tennessee. The banks seek to protect themselves 
against this risk of warrantor liability where the goods are not up to contract by 
stamping disclaimers of liability upon the documents which they handle but thé 
effectiveness of such restrictive indorsements has yet to be passed upon. This fal- 
lacy in the law governing bills of lading thus locally applied, should be corrected by 
legislation. 

I shall not attempt to state all the causes of loss due to defective bills of lading 
and defective laws governing them. Such losses are not rare nor do they occur onl 
in isolated cases; they are numerous and constantly recurring. Mr. Pierson’s com- 
mittee of bankers who have investigated and gathered facts and statistics on the sub- 
ject, assert that the losses of bankers upon bill of lading loans are numerous and 
excessive as compared with losses on other classes of loans. If these losses could be 
averaged among all the banks which make loans, upon some principle of insurance 
the percentage might not be so great; but, like lightning, a loss will strike some 
particular bank and often be so severe as to be almost unbearable, and as no bank 
under existing conditions knows where the lightning is going to strike next, the ten- 
dency is to refuse loans upon bill of lading collateral and cripple interstate commerce 


to the extent that such loans are necessary, until better and safer conditions can be 
obtained. 


THE REMEDY FOR THE MISCHIEF. 

The mischief is felt; the great problem is the remedy by which the bill of lading 
may be made a better security. The carrier can do much to improve the form of the 
document so as to safeguard it against fraudulent alteration ; and there are indications 
that, with the approaching settlement of the differences between shipper and carrier 
upon the various matters of contract which have been at issue between them, the 
representatives of the carriers of the country will meet the representatives of the 
bankers and endeavor to reach an agreement upon the points of liability which the 
bankers deem essential. This, if accomplished, would enable the three interests, 
shipper, carrier and banker, to unite in the recommendation of a measure of legisla- 
tion which will adequately govern the subject. But whether the carriers agree or 
not to a measure acceptable to the bankers, there is no question that the issue, trans- 
fer and redemption of bills of lading used in interstate commerce, calls for legislative 
regulation and my view is that national legislation is preferable to legislation by the 
respective states, even if uniform state laws could be obtained. 

At the last Conference of Commissioners on Uniform Laws held in August 1906 
at St. Paul, a draft of an act to make uniform the law of bills of lading in the different 
states, prepared by Prof. Samuel Williston of Harvard University, was presented, but 
not considered, owing to lack of time. This proposed bill of lading act will be taken 
up again this year at the next session of the Conference and, in all probability, will be 
approved and recommended for enactment by the legislatures of the different states. 
This draft codifies the law upon the issue of bills of lading ; the obligations and rights 
of the carrier upon the document, and the negotiation and transfer of such bills; and 
it has a chapter defining various criminal offenses in connection with bills of lading 
and the punishment therefor. Many of the matters of legislation which the bankers 
deem essential are provided by this proposed law and there is no question that, if it 
could have uniform enactment throughout the ccuntry, the result would be highly 
beneficial and the bill of lading a far better security than it now is. But to my mind 
the same objects can be much more speedily accomplished by national legislation and 
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that to govern such a document of commerce, which passes between parties in differ- 
ent states, a law of Congress is more appropriate. 


ABSOLUTE NEGOTIABILITY FOR BILLS OF LADING IMPRACTICABLE, 


In advocating a plan of legislative regulation, the difficult question is, what extent 
of negotiability can be conferred upon bills of lading, using the term “negotiability”’ 
1s denoting an instrument absolutely good for what its face imports, free fiom all prior 
titles and all defenses or equities ? 

In recognition of the extensive use of bills of lading as collateral, legislation has 
been enacted in several of the states with the underlying idea of placing the bill of 
lading upon the same negotiable footing as a negotiable instrument for the payment 
of money; and this was the idea underlying the measure introduced in Congress in 
February 1906 by the Committee on Bills of Lading of the American Bankers’ Associa- 
tion. But such a theory of legislation, while highly desirable from the banker's point 
of view, is impracticable of full realization; it is without sufficient consideration of the 
nature of the subject and the relation and equities of the carrier thereto. A bill of 
lading if accorded the same neyotiability in all respects that money instruments pos- 
sess, would give the pledgee for value of a bill representing stolen goods a superior 
title to the real owner. Popular sentiment will not agree to this. Again, suppose a 
shipper puts worthless clay in barrels marked, labelled and having every appearance 
of Portland Cement barrels and receives a biil of lading promising the delivery of 
1,000 barrels of Portland Cement. If the bill were negotiable with the same effect as 
a money instrument, the carrier would be liable to a bona fide holder for 1,000 barrels 
of Portland Cement; and yet it would be inequitable and unjust to hold the carrier 
liable in such a case. He cannot be expected to open and pry into every box, barrel 
or can which he receipts for. Ordinarily, of course, the carrier should be held liable 
to deliver what his receipt calls for, but this is one of the exceptions, and there are 
others. Again, comparing the negotiable instrument for money and a bill of lading, 
the former promises payment absolutely and at all events; but the bill of lading 
has a string of contract conditions between shipper and carrier which will excuse de- 
livery on specified contingencies. Here, then, the promise of delivery of goods in a 
bill of lading is not as absolute and unconditional as the promise to pay money in a 
negotiable instrument and cannot be inade so. There is a risk of non-delivery which 
must be guarded against by insurance, if at all. Still again, the indorser of a 
negotiable money instrument is liable to make it good if upon due presentment at 
maturity payment is refused and he is duly notified of its dishonor. No such liability 
is thought of by the indorser of a bill of lading to a subsequent holder if the carrier 
defaults. Without noting other points of difference it is clear that, even at best, a 
bill of lading cannot be elevated to the same plane of inviolable dignity which is pos- 
sessed by a negotiable instrument for the payment of money and experience has shown 
that those state statutes which, in terms, declare full negotiability of bills of lading 
have, when submitted to the test of actual conditions, been explained away by the 
courts and construed to mean something different from what their literal terms 
would imply. 

THE PROPOSED BILL OF LADING AMENDMENTS TO THE RATE BILL. 


The original bill of lading measure submitted by the Bankers’ Committee to 
Congress was tested at the hearing before the House Committee on Interstate and 
Foreign Commerce in March of last year. The experience there gained, coupled with 
subsequent full consideration of the subject in all its aspects, led the Committee to 
conclude that the full measure of negotiability at first desired was impracticable of 
attainment. The aim and effort since has been to obtain legislation which will give 
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all the rights and security possible to bankers who loan money upon bills of lading 
without imposing unjust burdens upon the carriers who issue such bills. 

In June of last year Congress passed the Rate Bill and in section 20 enacted 
provision requiring the carrier to issue a receipt or bill of lading for property reccived 
for interstate transportation and dealing with a subject of liability of the carrier to th: 
shipper, namely, making the initial carrier liable to the holder ofa bill of lading for any 
loss, damage or injury to the property, not only when caused by such initial carrier 
but when caused by any subsequent carrier; and making unlawful the insertion of 
any clause exempting the carrier from such liability. 

This provision settled a point which had long beena matter of difference between 
shippers and carriers as well as the subject of conflicting state law. Having thus 
taken up the subject of liability upon bills of lading between the carrier and shipper, 
Congress opened the door, so to speak, for such further regulation of the matter of 
right and liability as between shipper, carrier and banker as commercial necessities 
require. 

During 1906 the Bankers’ Committee caused to be drafted a new bill of lading 
measure and this was introduced in Congress last December as an amendment or ad- 
dition to Section 20 of the Rate Bill. This proposed bill has been sent broadcast al 
over the country and you have doubtless seen copies of it. It does not seek to codify 
the entire law governing the issue, transfer and redemption of bills of lading. but is 
confined to those points of regulation which the bankers deem essential. 

The general obiect of the proposed amendments is to provide, by national law, a 
distinctive interstate order bill of lading with precise definition of the title and rights 
acquired by a bona fide transferee for value and of the duties and liabilities of the car- 
rier, having due regard to the nature of the business, the safety of the banker who 
loans upon such documents, and the relation and rights of the carrier. 

The proposed law defines order bills of lading and while it does not compel the 
carrier to issue these distinctive bills, it provides that if he does issue a bill drawn to 
order, it shall be subject to the provisionsoftheact. Itrequires the words “order of” 
to be prominently printed before the name of the person to whom issued. If this is 
done, straight bills cannot be changed to order bills by a stroke of the pen. It pro- 
vides the method of transfer. It defines the rights of the transferee for value. He 
acquires all the shipper’s title to the property and all the contract rights contained in 
the bill the same as if the contract had been made by the carrier directly with him. It 
does not, however, give the pledgee of a bill of lading issued for stolen property a tit! 
as against the true owner. The assignee takes title to the goods subject to the car- 
rier’s lien but as the carrier must state on the bill his claim of lien for any charges 
prior to its issue, the transferee can always clearly know just what charges of the 
carrier the bill is subject to. Of course, if the goods are destroyed by a cause for 
which the carrier is not responsible, the pledgee has no recourse upon the carrier but 
he has the liability of the shipper to fall back upon; it is only when loss of the goods 
and dishonesty or insolvency of the shipper concur that the banker will suffer. 

The proposed law provides a severe punishment for a shipper who takes out or 
negotiates a false of fraudulent bill. This should act as a deterrent to attempts ot 
dishonest shippers to defraud the banks. 

The proposed law relieves the pledgee who takes a bill as security and who sur- 
renders it to the purchaser of the goods at destination upon receiving payment of the 
draft from liability to such purchaser as warrantor of the bill and its contents. This, 
if enacted, would nullify the warrantor liability imposed in North Carolina, Alabama 
and Mississippi, as far as interstate order bills are concerned. 

The proposed law requires the taking up of the bill upon delivery of the goods, 
or indorsement thereon in case of partial delivery, andit provides a protection against 
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ss from the wrongful negotiation of spent bills, by giving a spent bill validity in the 
hands of an assignee for value. 
The proposed law prohibits the carrier from issuing a bill until the whole of the 
\ds have been received and makes him liable for a false or fictitious bill issued by 
1is agent. The liability is made to extend to the case of a false bill issued to a ficti- 
)usname. But while the carrier is so made liable, he is exempted from liability for mis- 
scription and misrepresentations as to the property where his agent has exercised 
-asonable care in the premises. In all such cases the assignee takes the bill at his 
own risk, This would exempt a carrier from liability where heissued a bill for 1,000 
barrels of Portland cement where the contents were in wreality orthless if the agent 
exercised due care; and in every case where from the manner of loading or from the 
1ature of the property received, the carrier cannot be reasonably expected to know 
the true facts, this provision would exempt him from liability. The test in every such 
case is reasonable care or due diligence. 
The proposed law protects against alteration by making the alteration void and 
lowing a bona fide holder to enforce the bill according to its original tenor. Under 
this a banker who took a bill altered from 7 to 70 barrels could enforce it for the 
7. If this provision had been law, the bank in Baltimore would not have lost 
$86,000 upon spent order bills negotiated to it after the date had been changed. The 
lls would have been good as of their original dates, and not void, and the carrier 
vho failed to take them up would have been liable to the bona fide transferee, unless 
their real dates were so far back as to create a presumption of prior delivery, or to 
ut a purchaser on inquiry, in which case the bank might not have been held a bona 


le transferee. 


rivinal 
i ginal 


The proposed law also declares that the insertion of a “notify” person on an 
rder bill does not constitute notice that such person has any rights to the property; 
yermits the insertion in the bill of consistent, but prohibits the insertion of incon- 
sistent, provisions; it prohibits the carrier from making a greater charge for order bills 
than for other bills; and it relieves the carrier from the prohibition of delivering the 
property without taking up the bill where it is taken out of his hands by legal process 
or where he sells and delivers it to satisfy his carrier’s lien. 

This scheme of proposed legislation, you will see, does not place order bills of 
lading upon the high but impractical plane of negotiability, free from prior titles, rights 
and equities, but provides for the assignability of such documents and gives the as- 
signee for value all the rights and all the protection to which he would seem 
ustly entitled under existing conditions of business, clearly defines what those rights 
are and their limitations and the obligations of the carrier thereunder. The Commit- 
tee on Bills of Lading do not pretend that this is.a perfect measure or that it cannot 
be improved upon; it 13 the result of their best efforts up to date and is what they ex- 
pect to push in the next Congress. If you have any criticism or suggestions to make 
by which it can be improved, they will be most welcome. The Committee want the 
aid of the bankers in Arkansas as well as in other sections of the country. They want 
the benefit of your experience with bills of lading in your section. They want you to 
appoint a committee of three of your members to act as a committee on bills of lading 
in co-operation with the American Bankers’ Committee, to point out the particular 
defects in the bill of lading asa security which have been noticed in your section and to 
give active aid and assistance in the procuring of necessary Congressional legislation. 

The proper regulation of this subject is not the work of a day; but sooner or 
later it is hoped that the results desired may be obtained. In the meantime the en- 
larged view of this subject which must necessarily come from a study of it by bankers 
and an agitation for the betterment of conditions will, in itself, goa long way towards 
making the banker forever alert as to the present dangers connected with these in- 
struments and better able to safeguard his institution from loss. 
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LEGISLATION IN 1907. 
LAW OF STOCK TRANSFERS—MONTANA. 


AN ACT entitled “‘ An Act to amend Section 472 of the Civil Code of Montana, relat- 
ing to Corpurations.” 
Be it enacted by the Legislative Assembly of the State of Montana: 

Section 1.—That Section 472 of the Civil Code of Montana be and the same is 
hereby amended so as to read as fellows: 

‘Section 472.—That the delivery of a stock certificate of a corporation to a bona 
fide purchaser or pledgee for value, together with a written transfer of the same, or 
a written power of attorney to sell, assign and transfer the same, signed by the owner 
of the certificate, shall be a sufficient delivery to transfer the title as against the 
creditors of the transferor and subsequent purchasers; but no such transfer shall 
affect the right of the corporation to pay any dividend due upon the stock, or to treat 
the holder of record as the holder in fact, until such transfer is recorded upon the 
books of the corporation, or a new certificate is issued to the person to whom it has 
been so transferred.” 

Section 2.—Section 574 of the Civil Code of the State of Montana is hereby 
repealed. 

Section 3.—All other acts and parts of acts in conflict with any of the provisions 
hereof are hereby repealed. 

Section 4.—This act shall take effect and be in force from and after its passage 
and approval. 

Approved March 7, 1907. 


Nore.—This act was recommended by the Standing 
Law Committee of the American Bankers Association, 
and included in its pamphlet of ‘‘ Proposed Laws.” The 
only change made from the draft as it appeared in the 
pamphlet is in the sentence ‘‘shall be a sufficient delivery 
to transfer the title as against a// parties” which has been 
made to read ‘‘shall be a sufficient delivery to transfer 
the title as against the creditors of the transferor and 
subsequent purchasers.” 


NATIONAL COMMERCIAL BANK, ALBANY, N. Y. 


At a regular meeting of the Board of Directors of the National Commercial Bank, 
Albany, N. Y., held on April 19th, Mr. Jacob H. Herzog, was appointed as an addi- 
tional Assistant Cashier. 

Under date of May 1, the bank announces that the Board of Directors “has ac- 
cepted the resignation of Mr. Charles H. Sabin as Vice-President; he still remains a 
director. Mr. Sabin has been elected President of the National Copper Bank of New 
York, and takes with him our sincere good will.” 

The officers of the bank now are: Robert C. Pruyn, President; Grange Sard, 
Vice-President; Edward J. Hussey, Cashier; Walter W. Batchelder, Ass’t Cashier; 
Jacob H. Herzog, Ass’t. Cashier. 





Savings and Trust Department 


DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 
Trust Companies. 


REASONABLE CARE IN THE PAYMENT OF 
SAVINGS DEPOSITS AND CONSTRUCTION 
OF PROTECTIVE BY-LAWS. 


(Continued from April number.) 


RIGHT OF BANK TO INDEMNITY BEFORE PAYMENT 
OF SAVINGS DEPOSIT. 


THE MICHIGAN SUPREME COURT DIVIDE ON THE QUESTION, 


In the April JourNaL we collected the cases involving 
the right of a bank to require indemnity before making 
payment of a savings deposit where loss or destruction 
of the pass-book was alleged, both under the rules of the 
common law and as affected by by-laws printed in the 
pass-book, when regarded as a cortract. 

The following decision from Michigan relates directly 
to this question. It was not at hand when the article in 
our April number was published. 

In this case, an administrator of a savings depositor 
recovered judgment against the bank without producing 
the book or giving the bank a bond of indemnity to secure 
it against loss from making payment. Four justices of 
the Supreme Court were in favor of reversing the judg- 
ment ; the other four were in favor of its affirmance. 
Under the Michigan statute, the judgment was therefore 
affirmed and no indemnity required. 

We publish below the opinions on both sides of the 
question before the Supreme Court, which give a full and 
very instructive discussion of the questions involved. 


Vincent Administrator v. Port Huron Savings Bank, Supreme Court of Michigan, March 12, 1907. 


Error to the Circuit Court for St. Clair County; Harvey Tappen, Judge. 


Action by Edward L. Vincent, administrator, against Port Huron Savings Bank. 
Plaintiff had verdict. Defendant brings error—Affirmed under the statute by a 
divided court. 

OPINION FOR REVERSAL. 

HOOKER, J. The defendant having a savings deposit standing on its books inthe 
name of Fannie Slater to whom it had issued a pass book, in conformity to the cus- 
tom of the bank, refused to pay the amount in its hands to her administrator, unless 
he should produce the pass book, or give the bank a bond, securing it against loss 
from such payment. Thereupon the administrator commenced this action to recover 
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the amount. The cause was tried without a jury, and a judgment was rendered in 
favor of the plaintiff. The case is here on error at the instance of the defendant. 

Counsel's brief does not point out the assignments of error relied on as required 
by Sup. Ct. rule No. 40. Its discussion is confined to the question, “whether under 
the circumstances, the cashier was justified in requiring security against loss to thx 
bank before paying the money to the plaintiff.” To determine this question we mus: 
look to the findings of fact to ascertain the circumstances. 

According to the findings, Fannie Slater became a depositor in the defendant's 
bank on August 20, 1883, receiving a pass book from the savings department, and 
continued a depositor to the time of her death on June 6, 1905. Her balance on de- 
posit at that time was $530.75. The last deposit of principal made by her was Nov. 
15, 1887. The last withdrawal of cash was Dec. 30, 1903. 

Immediately after her death her friends took charge of her home and made search 
for valuables. Repeated searches have failed to find the bank book. Vincent was 
appointed administrator of her estate on Aug. 25, 1905. After demand of the bal- 
ance he showed defendant’s officers a certified copy of his letters of administration 
and tendered a properly executed check signed by him as administrator, for the balance. 
Defendant’s officers acknowledged that the bank had the deposit, but refused to pay 
over the balance unless plaintiff should execute and deliver to the bank, a bond to in- 
demnify the bank against loss and expense on account of any demand that might 
thereafter be made by a claimant who should produce the book. 

The defendant claims that its by-laws and the statute under which it was organ- 
ized, justify the refusal, and preclude plaintiff’s recovery in this action. 

The statute, Secs. 6115 to 6123, provides that savings banks shall pay their de- 
positors, when required, at such times and with such interest, and under such regula- 
tions as the board of directors may prescribe, which regulations shall be printed, etc., 
Sec. 6115; thata pass book shall be issued containing the rules and regulations, and 
no payment or check against the savings deposit shall be made, unless accompanied 
by, and entered upon, the pass book, except for good cause, and on assurances satis- 
factory to the officers of the bank. Sec. 6117. 

The following rules were in force and printed on the pass book: 


Rule 8. It shall be the duty of the Cashier to receive all deposits 
and payments of money to the bank and to pay out all sums of 
money properly drawn by depositors, and enter the same in the book 
provided for that purpose; he shall see that proper receipts are given 
to the bank for all payments, and that each depositor’s name is 
properly signed in the signature book of the bank. 

He shall deliver to each depositor a pass book, in which the sum 
paid or received by him shall be entered, and which shall be his or 
her voucher and the evidence of his or her property in the institution. 

Rule 13. On making the first deposit, the depositor shall be re- 
quired to subscribe his or her namein the signature book of the in- 
stitution, thereby signifying his or her assent to the regulations and 
by-laws of the bank. 

Rule 17. * * * * Money shall only be drawn out by the deposi- 
tor, or some person legally authorized by said depositor; but no per- 
son shall receive any part of his or her principal or interest without 
producing the original book, that such payment may be entered 
therein. 

Rule 19. On the decease of any depositor the amount standing 
to the credit of the deceased shall be paid to his or her legal repre- 
sentatives when legally demanded. 

Rule 21. The Cashier shall endeavor to prevent frauds, but all 
payments made to persons producing a deposit book or dupli- 
cates thereof shall be deemed good and valid payments to the de- 
positors respectively. 
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Counsel for the appellant contend that Rule 17 is authorized by C. L., Sec. 
6117, and that under that rule there is no obligation to pay until indemnity satisfac- 
tory to the bank shall be furnished. 

"That a depositor is bound by the by-laws of the bank is settled by many cases. 
hey are a part of the contract. See Morse on Banking, Sec. 620, and cases cited. 
Allen v. Sav. Bank, 69 N. Y., 317; 12 A. & E. Ency. of Law 2 ed. 1255. 

If we give the least possible effect to the statute, we must say that it gives to the 
bank a right to refuse payment until it receives reasonable assurances that it may 
safely pay, while the by-law amounts to a contract with the depositor that it need not 
pay without the production of the pass book, if the depositor may make such a con- 
tract, and we see no reason why he may not. 

When we construe the by-law Sec. 17 in connection with the statute, Sec. 6117, 
n the light of the rule that a forfeiture is not to be favored, we must conclude that 
the parties contracted that the bank should not be asked to pay without the produc- 
tion of the pass book, except in cases where a good excuse could be shown for its 
non-production, and then only upon satisfactory assurances. 

But we may omit the by-law from consideration, and the statute remains which 
permits, if it does not require that the bank shall withhold a payment demanded with- 
out production of the pass book that entry may be made in the absence first, of a 
good cause for the non-production, and, second, reasonable assurance of safety in 
making payment. The question here is not whether a bank may demand a bond, in 
all such cases, but whether under the proofs the bank was bound to be satisfied by 
the ex parte representation made about a matter of the truth of which it could have 
no means of knowledge. ‘The bank has not refused to be satisfied, and its suggestion 
of a bond is consistent with a bona fide effort to relieve the executor from an embar- 
rassment, rather than an intention to take advantage of the situation to retain money 
not belonging to it. 

The case of Mahon v. South Brooklyn Sav. Inst., 175 N. Y., 69, turned upon by- 
laws alone, which differed from the by-laws of this bank, and furthermore it involved 
no such statute as this case does. Had the statute not contained the provision as to 
assurances, there would be more opportunity for the claim that the bank must pay 
upon demand accompanied by a reasonable excuse for the non-presentation of the 
book, but that provision appears to contemplate not only a good reason but some- 
thing by way of assurance to the bank. 

We construe that to mean, assurances that should satisfy the bank, and that 
means something more than ex parte prima facie evidence that the person has a right 
to demand and receive the money. This statute is not complied with by the presen- 
tation of assurances which are unsatisfactory to the bank, so long as the bank acts 
reasonably and in good faith. In this case it is claimed that the bank is in doubt 
whether the administrator is lawfully entitled to this deposit, and it asked indemnity 
against loss through claims by others. No clear evidence appears that Fannie Slater 
owned this deposit when she died, and the book was not found. Under the circum- 
stances the plaintiff failed to prove a cause of action against the bank. While it may 
be inferable that the proof showed a prima facie case of ownership by Fannie Slater 
at her death and that the judge must have so found, or he would not have rendered a 
judgment for the plaintiff, that is not sufficient to justify such judgment. Were Fan- 
nie Slater alive, making claim to the money, she would not only be required to excuse 
the non-production of the book, but she would also be required to comply with the 
other provision of the statute. The administrator is in no better position, yet he has 
made no effort to discharge that obligation, by giving a bond of indemnity or any other 
satisfactory assurance. We can not dispose of this case on the ground that it may 
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be difficult for depositors to comply with these rules. Courts can neither make con- 
tracts nor relieve parties from the hardships of their valid agreements. 

The judgment should be reversed and a new trial ordered. 

CARPENTER. GRANT and MONTGOMERY, JJ., concurred. 


OPINION FOR AFFIRMANCE, 


OSTRANDER, J. I think the judgment should be affirmed and shall briefly stat: 
my reasons. The provision of Sec. 6117, C. L., 1897, are a part of the statute regulating 
the business carried on by banks organized under the laws of this state. The statut 
is penal, Sec. 6107, shareholders are individually liable to depositors, Sec. 6135, and 
the provisions here in question impose upon banks a duty, not a privilege; require 
banks receiving savings deposits to refuse to pay them, even to the owner, unless the 
pass book is produced, except for good cause and on assurances satisfactory to the 
officers of the bank. This means that disobedience of the legislative injunction may 
be, in certain cases, excused. The reason for this legislation is not, perhaps, im- 
portant here, although it must be assumed, I think, that the reason was not mere 
convenience of the bank, A bank, like any other debtor, can discharge its debt by 
paying it to the creditor or to some person by his order. It will not be required to 
pay the debt a second time simply because it violated the statute at the time of mak- 
ing the first payment. If the bank is charged with violation of the statute in paying 
a deposit without having the pass-book -presented, its defense—excuse—must be 
accepted or rejected in view of all the circumstances disclosed. Its sufficiency must 
be determined, not by the officers of the bank, but by judicial triers. So, when it 
asserts, as reason for non-payment of a deposit, the non-production of the pass-book, 
the insufficiency of the cause shown and of the assurances offered, the question is one 
for judicial triers. The facts that the depositor is dead, that the demand is made by 
a duly qualified administrator of the depositor’s estate, that the pass-book is not 
negotiable, that no other demand is made, that several months have intervened the 
death and the demand, and, last but not least, that so far as discharging the debt is 
concerned, payment to the depositor, with no notice of an assignment of the debt, 
would protect the bank, are all of them facts to be used in testing the sufficiency of 
the excuse made. Assuming that the bank may set up the statutory regulation, in 
such a case as this, I am of the opinion that the evidence warranted the finding that 
good cause for not producing the pass-book was shown and that the facts furnish the 
satisfactory assurances necessary to defeat a prosecution for violation of the statute, 
and to defeat a recovery by any person who may hereafter apply for the money. 

Rules of a bank are usually adopted for the convenience of the bank. Undoubt- 
edly, tne rules of the defendant bank are evidence of the contract between the de- 
positor and the bank. Rule 17, if literally enforced, would deprive a depositor of 
his money, if he could not produce his pass-book. The case of a lost or misplaced 
book is not provided for in the rules. No one will assert that if a pass-book is pro 
duced, no duty rests upon the bank to use some care to ascertain that it is produced 
by a person having the right to the deposit. So that, notwithstanding the rule, mere 
production of the pass-book will not require the bank to pay to the holder. An 
assignee of the debt—of the deposit—must, in any case, produce evidence of the 
assignment to himself. If rule 17, treated as a part of a contract between bank and 
depositor, is unreasonable as applied to the case of a lost, or apparently lost, pass- 
book, no assignee of the fund, with notice of the rule, has the right to rely upon it 
absolutely, and to say he purchased the debt and took the book assuming that no one 
but the holder of the book could obtain the deposit. See Ackenhauser vs. People’s 
Savings Bank, 110 Mich. 175; Mahon vs. South Brooklyn Sav. Inst., 175 N. Y. 69. 
If he has not this right, he is relegated to the position of the assignee of a chose in 
action which the debtor pays, before notice of the assignment, to the creditors. At 
most, such a position is bettered, if at all, by the statute requirement, and, as I have 
already stated, good cause has been shown and the facts amount to reasonable 
assurances within the meaning of the statute. 

MCALVAY, BLAIR and MOoRE, JJ., concurred with OSTRANDER, J. The case 
therefore being affirmed under the statute by a divided court. 


(This sertes will be continued in the next number.) 
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OF 


PRACTICAL BANKING 


ON THE TELLERS OF A COMMERCIAL BANK. 
THE PASS-BOOK (Continued). 
PART IV. 


BY M. F. BAUER, 
Paying Teller of The American Exchange National Bank, New York. 


/TA\HE relation between the bank and its depositor is that simply of 
debtor and creditor. The depositor makes the deposits of money 
with the bank, and on his books he charges that amount to the 
bank, crediting, of course, if he keeps a regular set of books, the 

account for which purpose this money was received by him. The 

bank on receiving this deposit of money credits the depositor’s ac- 
count on its books, and charges these funds to the proper account. 

Against the funds to his credit at the bank the depositor, as he de- 
sires, withdraws these funds by check. He therefore credits on his 
books the account of the bank with the funds withdrawn, also making 
the proper charges to his various accounts, As these checks are pre- 
sented to the bank, either for payment or certification, the bank 
charges them to his account and in turn credits eitherits cash or cer- 
tification account; in other words, the depositor charges the bank 
with his deposits and credits the bank with his withdrawals. The 
bank credits the depositor with his deposits and charges his account 
with the withdrawals. 

After a while these transactions have become numerous, and one 
of the parties to the contract desires to know if the account as shown 
on his books agrees with the books of the other. Inorderto ascertain 
this then the depositor leaves his pass-book at the bank, to be written 
up or balanced. 

As I have said before, many banks use the pass-book simply as a 
receipt for the deposits made, giving the depositor a separate sheet 
on which is a statement of all his transactions in full. These state- 
ment sheets are written up daily, and when a depositor leaves his 
book for balancing it only requires a comparison of the total deposits 
entered in the pass-book with those entered on the statement and 
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ledger, and if they agree the rest is simply a deduction of the total 
charges from the total of the deposits, including the previous balance, 
which leaves the balance due the depositor. I wish to say here that 
keeping these account current sheets written up to date enables a bank 
without difficulty to have every pass-book ready for delivery to the 
depositor the morning following the day it was left. 

What I have so far stated is the routine business transactions be 
tween the depositor and the bank, and of course, known to every de- 
positor. But the question is now what is his duty toward the bank in 
reconciling this statement as rendered with his own books. By leav- 
ing his pass-book at the bank, he has in effect demanded from the 
bank a statement of the condition of his account, and the bank has 
answered this inquiry by returning to him his pass-book and vouchers. 
Such return of checks, together with the balanced statement of account 
is, in effect, a request made on him by the bank for him to examine 
the account as rendered, and either sanctionor repudiateit. Itseems 
therefore, that if the depositor knows what duty the bank owes him, 
he ought to know that he also owes a duty as well, and that is to ex- 
amine without unreasonable delay this account and report at once any 
irregularity, either in his favor or against him, and a failure to make 
any report after the lapse of a reasonable time should draw but one 
conclusion and that is that he acquiesces in the statement rendered. 

All the transactions of the account have practically originated from 
the office of the depositor. Deposits were made and the amount 
charged on the books of the depositor to the bank; the checks which 
were drawn, and of which he made a copy of the number, and the 
amount on the stub of the check book, were credited on the books of 
the depositor to the bank. Why, then, under such favorable condi- 
tions, should he not bein a position to reconcile, without unreason- 
able delay, the statement rendered by the bank with his own books, 
and if there is any discrepancy in the account to report the matter at 
once to the bank officials. How often has it happened that a deposi- 
tor has reported to the bank that it has paid a series of forged or 
raised checks, and charged them to his account, though the discovery 
by the depositor was not made until the pass-book had been balanced 
several times after the occu-rence of the first irregularity. True, the 
fraud in most cases has been committed by one of the employes in the 
depositor’s own office, perhaps through his loose, unbusinesslike 
methods and own negligence, but yet he will not fail to try to throw 
the whole responsibility on the bank, and plead that a bank, under 
all circumstances, paying a forged or altered check is liable to the de- 
positor for the full amount, if forged, and to the raised amount, if 
altered. 

It is perhaps too much to say that every depositor knows and real- 
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izes that he owes a duty to the bank to examine and scrutinize the 
balance sheet and the returned checks. 

A bank account is not limited to merchants or business men. Any 
private citizen may enter into the relation of depositor with a bank, 
and the principles governing these relations are applicable to all classes 
of depositors. 

But what does it mean if the depositor receives his balance sheet 
and checks and either throws them in the waste basket, or stores them 
away? What is the necessary conclusion that may be based on such 
conduct? Is it not an expression of the implied confidence that the 
depositor has in the care, caution, and sagacity of the bank? A con- 
fidence so great that he thinks he cannot add anything by work or 
vigilance of his own. 

I accept, of course, the case where a depositor lays the checks and 
balance sheet away for investigation at some future time, and where 
he either procrastinates or is detained by other work from proceeding 
with his examination. This last case is covered by the rule of many 
banks, and which is the law in the State of Washington, that the ex- 
amination must be performed within sixty days, if the depositor expects 
to hold the bank liable; it is also covered by the rule, enacted in New 
York in 1904, that such examinations and claims must be made within 
one year. This latter rule, though better than none, is, in my judg- 
ment, under ordinary circumstances, unfair to the bank. 

These statutory rules supersede the old rule about what is a rea- 
sonable time for the examination, and fix the time at sixty days and 
one year respectively. In the general case, where the examination is 
waived by the depositor, he must naturally be willing to take upon 
himself the consequences of such waiver, and wherever it isshown that 
his co-operation with the bank in scrutinizing his checks and his de- 
posit account would have prevented a loss, he must be taken to be 
willing to be burdened with such loss; unless he can show that the 
bank was negligent in applying to said scrutiny proper care and pru- 
dence. He has suffered willingly the injury and he cannot complain. 

The Supreme Court of the United States, in case of Leather Manu- 
facturers National Bank, v. Morgan said: ‘‘ Parties to a stated account 
may be estopped by their conduct from questioning its conclusiveness.” 


They also state in same case: ‘* Banks in their relation with deposi- 


tors are held, as they ought to be, torigid responsibility. But the prin- 
ciples governing those relations ought not to be so extended as to en- 
courage or invite negligence by depositors in their examination of their 
bank accounts as is inconsistent with the relations of the parties or 
with those established rules or regulations sanctioned by business men 
of ordinary prudence and sagacity which are, or ought to be, known 
to depositors.” 


(Zo be Continued.) 
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LOST PASS-BOOKS IN NEW HAMPSHIRE. 


In connection with the article published in the Journat for April 
upon the subject of indemnity to savings banks in case of claim of 
loss or destruction of pass-book, we have received from Mr. Fred N. 
Ladd, Treasurer of the Loan and Trust Savings Bank, of Concord, 
New Hampshire, a copy of the present law of that State, showing how 
the subject is now regulated: 


CHAPTER 45, NEW HAMPSHIRE SESSION LAWS 1905. FOR THE PROTECTION OF 
SAVINGS BANKS AND OTHER SAVINGS INSTITUTIONS. 


SECTION 1. When deposit book lost or destroyed. Whenever 
the deposit book of a depositor in a savings bank, or savings institu- 
tion, is alleged to be lost or destroyed, and the depositor shall 
request such bank or institution to issue to him a duplicate thereof, 
he, shall, if such bank or institution so requires, advertise such loss 
or destruction by publishing a notice thereof containing a descrip- 
tion of such book by its date and number, together with the name 
of the bank or institution which issued the same, three weeks suc- 
cessively in two newspapers, one published in the vicinity of the 
residence of the depositor, and the other in the vicinity of the place 
of business of such bank or institution, and by posting a like notice 
at the office of such bank or institution. 


SECT. 2. Zssue of new book, \f no other person shall makeclaim 
to such book or to the deposit thereunder within three months after 
such publication and notice, such savings bank or savings institu- 
tion shall issue to the depositor a duplicate of such book which shall 
contain a complete statement of the depositor’s account, and shall 
state that it is issued in lieu of the one alleged to have been lost or 
destroyed; and such savings bank or savings institution shall not 
be liable thereafter on account of such original book. 

SECT. 3. Duplicate refused or adverse claim made. If any 
adverse claim shall be made to such original book or deposit before a 
duplicate book has been issued, or if such savings bank or savings 
institution shall refuse to issue a duplicate thereof, such claimant or 
depositor may petition the superior court for relief and such court 
may after due notice and hearing, make such orders and decrees in 
the premises as justice shall require. 


IMPERIAL BANK OF RUSSIA. 


The Imperial Bank of Russia is practically the treasury machinery of the Gov- 
ernment and is the only banking corporation in the Empire authorized to issue circu- 
lating notes. The notes issued by the bank are, practically, comparable with the 
legal tender notes issued by the United States Treasury. The capital of the corpora- 
tion, expressed in dollars, is $27,520,000, and on April 5, 1907, its outstanding note 
issues amounted to $582,235,000. These two items represent approximately two- 
thirds of the liabilities of the bank. In its vaults are $458,460.000 in gold and 
$30,260,000 in silver and subsidiary coins. The balance due from abroad amounts to 
$135,720,000. These three items, totaling $624,440,000, are nearly two-thirds of the 
bank’s assets, the aggregate of which is $934,805,000. In the year ended on the date 
heretofore mentioned the aggregate resources of the bank weré increased to the extent 
of $70,740,000, and the outstanding circulation $16,435,000. 
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THs department is carried on for the benefit of all subscribers, who are entitled 
to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 
For unpublished replies, of a private nature, a reasonable charge is made. 


COLLECTION OF BILL OF LADING DRAFT. 


In Mississippi, where bank collecting draft and surrendering bill of lading is held a warrantor of the ship- 
ment and where the statute compels the local collecting bank to hold the proceeds 96 hours before 
remitting, it has been held the payor may attach the funds although collected for a non-resident 


national bank, notwithstanding the federal statute prohibiting attachments against national banks or 
their property. Effect of clause on draft disclaiming liability for quality, quantity or condition of 
goods represented by bill of lading, considered. 


BANK OF SANDERSVILLE, 
Editor Banking Law Journal: SANDERSVILLE, MIss., April 23, 1907. 
DEAR SIR:—In the JOURNAL for January, 1907 (page 73) we note your discus- 
sion of the following extract from the 1906 code of Mississippi (Section 4852) : 


‘‘A Bank or other person collecting a draft with bill of lading 
attached shall retain the money so collected for the space of ninety 
six hours after the delivery of the bill of lading.” 


It is evident this law was passed in order that the consignee, or party paying the 
draft, might have time to examine shipment, and in the event of fraud, damaged 
goods or other irregularity, take steps to protect himself. 

Now the usual method of procedure taken by the payor is to attach the funds, 
but in the event the draft and bill of lading had been assigned or endorsed to a na- 
tional bank by the drawer, to whom alone the collecting bank is responsible, it being 
a fact that the funds of a national bank are not subject to attachment, would the col- 
lecting bank not be compelled to disregard the attachment and remit? If so and the 
National Bank had stamped upon the draft a notice disclaiming responsibility for 
quality of goods, then what steps are to be taken by payor? 

Kindly let us have the benefit of your opinion in this matter. 

H. HAMILTON MITCHELL, Manager. 


Answer.—In the state of Mississippi the doctrine obtains that a 
bank, surrendering a collateral bill of lading upon payment of a draft, 
warrants the goods to the payor and the statute compels the collecting 
bank to hold the proceeds 96 hours before remitting, the object being 
to give the payor an opportunity to examine the shipment after he 
has paid for it and, if it is not up to contract, to take legal proceedings, 
as by attachment, before they are remitted out of the state, to hold the 
fund until the court finally determines his rights in the matter. 

You ask whether, where the funds collected are for a non-resident 
national bank, the bill of lading turning out to be bad, the payor would 
be able to attach and hold the funds in view of the fact that the funds 
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of a national bank are not subject to attachment and whether the col- 
lecting bank will not be compelled to disregard the attachment and 
remit. 

It is true the national statute prohibits all attachments against a 
national bank or its property before final judgment (Sec. 5242 U. S. 
Rev. Stat.) and that the United States Supreme Court has construed 
this statute as ‘‘a prohibition upon all attachments under the authority 
of the state courts” and ‘‘it operates as well in the courts of the 
United States as in those of the states. * * * The remedy is taken 
away altogether and it cannot be used under any circumstances” 
(Bank v. Mixter, 124 U. S. 721; Van Read v. Peoples Nat. Bank, 198 
U. S. 554). Further that in Alabama and North Carolina, where this 
warrantor doctrine also obtains, the statute is recognized as prohibit- 
ing the remedy by attachment in an action against a national bank 
(Merchants-Laclede Nat. Bank v. Troy Grocery Co., 39 So. (Ala.) 476; 
Willard Mfg. Co. v. Merchants Nat. Bank and Tirney Co., 130 N. C. 
609, 611). 

But notwithstanding all this the Supreme Court of Mississippi 
seems to have found a way of evading the national statute by allowing 
an action in equity by the payor against the shipper, the non-resident 
national bank and the collecting bank, in which the proceeds are 
attached, the theory being that the proceeding is not an action against 
the national bank or an attachment against its property, but that it is 
an equitable proceeding by the payor against the shipper in which the 
national bank is brought in as a mere claimant of the fund, in which 
proceeding the rights of all parties can be adjusted. 

The case in point is Searles Bros. v. Smith Grain Co. 80 Miss. 688. 
In that case the Smith Grain Co. of Little Rock shipped alot of corn 
to Searles Bros. of Vicksburg. They made their draft for the price 
payable to the Exchange National Bank of Little Rock; draft and bill 
of lading were forwarded to the Vicksburg bank to whom Searles Bros. 
paid the draft and took up the bill of lading. Searles Bros. after- 
wards discovered that the whole of the corn contracted for had not 
been shipped and what was shipped was defective in quality. They 
therefore brought a bill in the Chancery Court against the Smith Grain 
Company, the Exchange National Bank of Little Rock and the Vicks- 
burg bank and attached the proceeds in the hands of the Vicksburg 
bank. The Exchange National Bank contended that the attachment 
could not hold against it but the Supreme Court of Mississippi held: 

Where a nonresident national bank buys a draft for the price of 
grain from a nonresident consignor, with a bill of lading of the grain 
attached, and the resident consignee, after paying the draft resorts to 
an attachment in chancery to subject the proceeds of the draft in the 
hands of a resident state bank to his demand for damages arising out 
of the consignor’s breach of contract for the sale of the grain, there is 
no attachment against the national bank, which, although a defend- 
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ant, is a mere claimant of the fund, and the proceeding is not within 
the federal statute (Rev. Stat. U. S., 1878, Sec. 5242) providing that 
no attachment shall issue against any national bank orits property be- 
fore final judgment in any suit. The court said: ‘‘This is no attach- 
ment against a national bank in any proper legal view. The case is 
in chancery. All the parties are before the court for the adjustment 
of all the equities. The national bank is a mere claimant of the fund; 
intervening as such claimant, and preferring its claim. Being in 
equity, the equities can all be adjusted, and the rights of all parties 
protected. It is a misconception to say that the national bank is in 
this proceeding attached within the meaning of the United States stat- 
ute relied on.” 

Of course if such a case were taken up to the Supreme Court of the 
United States, that court might reverse such a judgment; but at 
present this case stands as the law of Mississippi and provides a method 
by which the payor of a draft where the bill of lading proves not up 
to contract, may attach the funds before they are remitted out of the 
state, although collected fora nonresident national bank. 

Under this state of the law, peculiar to Mississippi, we should say 
that a collecting bank, agent for a non-resident national bank, which 
is served with an attachment during the 96 hours in which it must 
hold the proceeds before remitting, would not be safe in disregarding 
the attachment and remitting the money without indemnity from its 
principal, until the law of this Mississippi case is overruled by the 
national Supreme Court. 

The question is further asked, what remedy has the payor where 
the national bank has stamped upon the draft a notice disclaiming 
responsibility for quality of goods. The binding effect of such a re- 
strictive indorsement disclaiming liability has yet to be declared by 
the courts. The question is whether it is to be regarded as a contract 
binding on the payor. The payor has paid a draft containing a state- 
ment that the bank to whose agent he so pays, will not be liable in case 
the goods for which the draft is drawn are not what the shipper has 
represented them to be. If this statement on the draft enters into 
and forms part of the terms of the contract of payment, then the 
payor virtually makes payment at his own risk so far as the pledgee 
(held to be owner in Mississippi) is concerned and he must look to the 
shipper for redress. But the question is yet undecided whether such 
restrictive clauses are valid in law to relieve the bank from the war- 
rantor liability imposed in North Carolina, Alabama and Mississippi. 
It is uncertain whether the courts in these states would hold that in 
paying the draft the drawee assents to the restrictive clause so as to 
make it binding upon him as a contract; and the policy of such states 
being to protect as far as possible the party who pays a draft for 
goods coming from a distance, it is not at ali unlikely that the courts 
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may construe such clauses not to be binding upon the payor, or as 
against public policy. 

Where the draft contains a clause disclaiming liability, the remedy 
of the payor against a non-resident national bank which has surren- 
dered to him a bad bill of lading, held by it as collateral for a draft, as 
warrantor of the goods, is uncertain, whether or not the payor attaches 
the proceeds before they have been remitted out of the state. But so 
far as the remedy by attachment is concerned, irrespective of the ulti- 
mate liability of the national bank as warrantor, the Supreme Court 
of Mississippi, as we have shown, allows the proceeds to be attached 
in an equitable proceeding against the shipper in which the national 
bank and the collecting agent are brought in as parties. 


STOPPED CHECK. 


Where the drawer of acheck on a bank in Indiana, given for a horse, claiming that the consideration 
had failed, stops payment before the check is presented by the payee, the bank should refuse 
payment when presented ; it incurs no liability to the payee for such refusal, but 
would incur liability to the depositor if it disregarded his stop-order 
and thereafter paid the check. 

Editor Banking Law Journal: RIDGEVILLE, IND., April 20, 1907. 

DEAR S1R:—A gives B a check on this bank for a horse. After having the horse in 
his possession a short time, A concludes that horse is not sound, and comes to bank 
and inquires if check has been paid, giving description of same. Being answered in the 
negative he orders bank torefuse payment. An hour after A stops payment on check, 
bank receives the check through the mail from B for deposit. B is notified by tele- 
phone that A has stopped payment on check and deposit can not be placed to his 
credit. B contends that bank had no right to refuse payment of check and orders 
check protested. 

1. What was bank’s duty in this matter? 

2. Can B hold bank responsible for refusing to pay check ? 

3. Could A have held bank responsible if check had been paid ? 

4. Was it necessary to protest check ? CASHIER. 


Answer.—Under the law of Indiana, the drawing and delivery of 
a check does not operate as an assignment to the payee of the amount 
drawn for (Harrison v. Wright, 100 Ind. 515). Itis simply an order 
on the bank to pay and constitutes an authority to the bank to pay, 
which authority the drawer has a right to revoke by stopping pay- 
ment before the bank has paid or certified the check. 

The position and duty of your bank with reference to the check in 
question is therefore clear. Before the check was presented, the 
drawer stopped payment. It was, therefore, not only your right, but 
your duty to refuse payment when presented ; if you had disregarded 
the stop-order and paid the check, you would be responsible to the 
drawer for any damages that might result. It is not the business of 
the bank to go into the equities of the matter as between drawer and 
payee ; the payee has his recourse upon the drawer of the check ; if 
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the drawer owes the money to the payee, the latter can recover it ; if 
the drawer has a good defense, as failure of consideration, the payee’s 
action will fail. 

When your bank received the check from the payee for collection 
and notified him that payment had been stopped and he thereupon 
ordered the check protested, you might havecomplied with his direction 
and charged him with the amount of the protest fee; occupying a 
dual agency—as agent of the drawer to pay or refuse payment and 
as agent of the payee to collect or to protest for non-payment. But 
as protest was not necessary to preserve the payee’s rights against 
the drawer, the omission to protest, even assuming you were under 
the duty to follow his instruction and make it, was not an act 
which in any way damaged the payee, so that there could be no pos- 
sible liability on your part for failing so to do. 


STOPPED CHECK. 


Where a check in the hands of a bona fide transferee for value is stopped payment by the drawer, the bank 
should, ordinarily, refuse payment, and leave the holder to his recourse upon the drawer and such 
legal remedies as he might have at command against the deposit; but in an extreme case, 
where the depositor seeks to defraud the holder by stopping payment of his check 
and the bank desires to see justice done, it might take a bond of indemnity 
from the holder and then segregate the deposit until the 
controversy was adjusted. 


Editor Banking Law Journal: , NEB, April 24, 1907. 

DEAR SIR:—I have read with much interest your reply in the April JOURNAL rela- 
tive to the stopping of payment on checks, and beg to thank you very heartily for the 
evident attention you have given the matter. However, while the negotiable instru. 
ments bill now effective in our State seems to make reasonably clear the proper course 
for a bank to pursue, yet there is some question in the writer’s mind as to just wha. 
ought to be done in a case where a third party becomes the holder for value without 
notice of any defences of such a check, and I beg to intrude upon your time and 
attention just a little further in my researches on this question. 

It seems to me that the responsibility and duty of a bank extends quite a little 
beyond a mere compliance with the request of a depositor to stop payment upon a 
check. Suppose the depositor is a man of limited resources, against whom recovery 
could not be had by the payee of the check in a suit against him, in aninstance where 
the equities were altogether with the holder of the check; a refusal to pay the check 
on the part of the bank, and the subsequent payment of the money on deposit to the 
party who stopped payment, might defeat the ends of substantial justice, and it seems 
to me that in addition to making the drawer of the check sign a written order to stop 
payment (as it is the custom of this bank now to do) the subject matter thereof 
should contain an authorization to the bank to deduct the amount represented by the 
check from his deposit, to be held in trust by the bank pending a final adjudication 
of the matter by the courts, or a settlement by the parties. 

I am of the opinion that in a great majority of cases—if indeed not all—an agree- 
ment to retain the money until the matter was adjusted, might be had ; but, of course, 
the question suggests itself as to what a bank should do in a case such as that above 
indicated, where the depositor refused to permit the bank to retain the balance, or a 
portion thereof, pending litigation or adjustment, and I desire to ask your view as to 
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whether or not an action for damages could be sustained against the bank by the de- 
positor for the refusal to pay a subsequent check because of an insufficient allowance 
owing to deduction from the balance having been made by the bank in the manner 
above indicated. 

The Negotiable Instruments Law is a new law in this State, and is without 
interpretation in our own state courts, but I presume the principle involved in the 
quotation from the law, made in your reply in April JOURNAL, has been passed upon 
by various courts of other States, and I would be very glad to have a letter from you 
indicating what the drift of these decisions has been, and with such other informa- 
tion as may be available and of interest on the subject. CASHIER. 


Answer.—The proposition presented for discussion is briefly this: 
A depositor stops payment of his check, before presentment for payment, 
he having a good defense as against the payee. The check is presented by 
a transferee of the payee who is a bona fide holder for value. Owing to 
limited resources of the drawer, an action against him by the holder 
might be futile and, if payment was refused, the latter might be de- 
prived of substantial rights to which he was entitled. In sucha case, 
should not or could not the bank, in the interest of justice to the holder, 
go beyond a strict compliance with its depositor’s stop-order and re- 
quire him, as a condition of compliance by the bank, to couple there- 
with an authorization to the bank to set apart the amount as a trust 
fund, pending final settlement in or out of court of the respective 
rights thereto as between drawer and holder; and if the drawer should 
refuse so to do, and the bank took upon itself to trustee the fund 
pending litigation or adjustment, would it be liable to the depositor 
for damages for refusing to honor his subsequent check against such 
fund? 

Under the law asit now exists in your state, the check not being an 
assignment but merely an order or direction to the bank to pay, the 
only safe course for the bank, who is the agent of its depositor to pay 
his checks and is under no contractual obligation to the holders of his 
checks prior to certification, is to obey its depositor’s directions, refuse 
payment of the check, and leave the adjustment of their equities to 
the respective parties. We do not conceive it to be any part of the 
duty of a bank to constitute itself judge and jury as between the res- 
pective adverse claimants. The bank’s first duty is to its depositor. 
Suppose the holder, whom the bank thinks bona fide, should turn out 
to be otherwise; and how is the bank to know beyond question that 
such is not the case? By holding up its depositor’s fund, and refusing 
to pay his later check, it certainly renders itself liable to an action for 
damages by its depositor for wrongful dishonor. So, as a general 
proposition, the bank, desiring to promote justice and equity in such 
cases by retaining or trusteeing its depositor’s money until the contro- 
versy is settled, runs a considerable risk of liability to its depositor in 
so doing. 

But suppose the bank is morally certain that the holder of the pre- 
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sented check has an absolute and indefeasible right of recovery there- 
on against the drawer and the fact is subsequently so established. 
Even then, is the bank safe where the depositor has countermanded 
payment, if its holds up the fund and subsequently refuses to pay his 
later check? In a case before the Supreme Court of Tennessee in 
1904 under the Negotiable Instruments Law of that state (See 22 
B. L. J. 692) a check on a Tennessee bank was indorsed in blank by 
the payee and lost. Within a week from its date it was accepted by 
a merchant from a stranger as payment for goods sold. A day or two 
after the loss the payee called upon the drawer and both notified the 
bank not to pay the check. Notwithstanding, the bank thereafter 
made payment tothe merchant. The action was by the payee against 
the bank and the court held that as the merchent was a holder in due 
course, the bank was protected in making the payment. But had the 
drawer, having stopped payment of this check, given out another check 
in place of it which the bank refused to pay claiming that all the funds 
of the depositor which it had, equitably belonged to the merchant who 
was a bona fide holder of the first check, it is not so certain that the 
bank would have been protected. It would seem that the depositor 
would have the right to control and dispose of his deposit in the hands 
of his agent, the bank, as he saw fit; and if after he has given a check 
for $1,000 on a $1,200 deposit which has reached a bona fide holder for 
value, he afterwards orders his bank not to pay the check and issues 
another check for $1,000 to a different party, it is a serious question 
whether, as between himself and the bank, he is not within his legal 
rights in so doing and whether the bank, refusing to pay the second 
check, does not violate its contract with its depositor to pay according 
to his order and direction and render itself liable to him for any re- 
sulting damage. If the bank paid the first stopped check out and out 
to a bona fide holder, it might be held entitled to refuse payment of 
the second check on the theory that it was a purchaser for value of 
one of its depositor’s checks and had a right of set-off or application of 
the check against the deposit which would leave no fund available for 
the second check; but even this is questionable and where, instead of 
this, it pays neither check but holds up the deposit, it seems to us the 
bank places itself in rather a precarious position—it being under a 
legal duty to its depositor to obey his orders with reference to his de- 
posit and under no legal duty to the holder of its depositor’s check to 
see that the latter has justice accorded to him. 

To meet the situation suggested our judgment would be this : The 
bank being under legal duty to obey its depositor’s directions with 
reference to the payment and non-payment of his deposits, it should 
as a general rule, obey his stop-payment orders, regardless of the 
equities of bona fide holders of his outstanding checks whose payment 
is thereby defeated ; knowing that there is risk of incurring liability 
to its depositor for violation of its contract duty while there is no legal 
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duty or obligation to the checkholder prior to certification. But in 
any special case where it is made reasonably clear to the bank that a 
depositor of limited responsibility is seeking, by a stop-payment 
order, to defraud or wrong a bona fide holder of one of his checks, 
and the bank desires to see justice done, the bank could call upon the 
holder to tender a satisfactory bond of indemnity to save it harmless 
from refusing to obey its depositor’s order and then, either pay the 
check to the holder, or trustee the fund, until final adjustment. In- 
stead of seeking to compel the depositor to couple his stop-payment 
order with an authority to segregate the deposit, ask the holder to 
indemnify the bank from the consequences of its act in holding or pay- 
ing the money and taking it out of its depositor’s balance subject to 
check. In this way an opportunity would be given the holder to pro- 
tect himself if he so desired and the bank would also be protected. 
But such a course should be pursued only in an extreme case. In all 
ordinary cases the safe and proper course is to refuse payment of a 
stopped check and let the holder look out for himself by such legal 
remedies as are at hand. In acaseof depositor’s fraud, the holder would 
doubtless be given such quick remedy by attachment or injunction as 
would save the deposit ; and in every case he has recourse upon the 
personal responsibility of the prior indorser, assuming he duly charges 
him with liability, as well as upon the drawer. 


NOTE PAYABLE TO CASHIER 


Is, in law, payable to bank’and cashier not personally liable as indorser unless he indorses without authority. 


Editor Banking Law Journal: , N. Y., April 24, 1907. 
DEAR SIR: Kindly advise what the liability of a cashier is on a bank note made 
to his order as cashier. 


One month after date, for value received, I promise to pay 
to the order of John Jones, Cashier, One Hundred Dollars, 
with interest payable at Blank Bank. Richard Roe. 


INQUIRER. 


Answer.—A note made payable to the order of John Jones, Cashier, 
is in law payable to the order of the bank of which Jones is cashier. 
If Jones indorses the note over as cashier, being authorized so to do, 
the liability as indorser to the indorsee in case of non-payment is the 
liability of the bank and not of Jones individually. But if Jones’ act 
in indorsing and transferring the note is without authority from the 
bank so to do, he can be held individually liable on the indorsement. 





JAMES H. ECKELS. 


HE announcement of the sudden death of James H. Eckels, President of the 
Commercial National Bank, of Chicago, on Sunday morning, April 14, came as 

a great shock, not only to his immediate personal friends but to the entire financial 
world. While his loss will be more keenly felt by his family-and his immediate asso- 
ciates in the bank of which he was the executive head, the feeling of loss touches the 
entire banking fraternity of the country. The names of few bankers had become 
more favorably known than that of James H. Eckels. While his entry into the finan- 
cial field was, according to current report, somewhat accidental, the result proved 
most beneficial. Current rumor has it that President Cleveland knew the little, boy- 
ish looking man as an able lawyer and had intended to appoint him to the position of 


Comptroller of the Treasury, a lawyer's position, but that through some mistake the 
appointment was made out for Comptroller of the Currency, which, once made, the 
President having faith in the appointee, would not revoke. Whether or not this be 
true, the fact is that Mr. Eckels proved to be one of the most efficient Comptrollers of 
the Currency who have ever filled that office. Closely following his appointment 
came the panic of 1893 when the appointment of receivers of national banks was a 
daily occurrence, and the ability and rare judgment which Mr. Eckels displayed in 
this, to him, new field, was little short of marvelous. In his financial and business 
career he displayed the qualities cf a statesman and the sagacity of a financier. He 
was constantly at work for the betterment of business conditions and the improve- 
ment of the laws governing financial operations. His mind was of a high and 
advanced order. When he left his public station to assume the presidency of a large 
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national bank in Chicago the same administrative ability which made his record so 
successful in the Comptroller's office was devoted to the interests of the institution 
with which he became associated, and under his management the Commercial 
National of Chicago has greatly prospered. His death leaves a gap which it will be 
hard to fill, Personally Mr. Eckels was of a mild and genial temperament. Modest 
and unassuming in demeanor and retiring in disposition, he gained many true friends 
among the higher classes of men who, forming no superficial estimate, were able to 
appreciate the true greatness of the man. 


THE FIDELITY TRUST COMPANY, OF NEW YORK. 


The Fidelity Trust Company, which is a combination of the proposed Irving and 
Atlas Trust Companies, has opened its doors for business in the banking rooms for- 
merly occupied by the Irving National Bank. The business will be conducted in the 
name of the Irving Trust Company until May 22, the date the order permitting the 
change of name takes effect. 

Samuel S. Conover, who for a number of years was the executive officer of the 
Irving National Bank, is the President of this new company. Mr. Conover’s long 
experience in the banking business, first at the head of the credit department of the 
Fourth National and later as Vice-President and President of the Irving National, to- 
gether with his extensive acquaintance, eminently qualifies him for his new position. 


THE CARNEGIE TRUST COMPANY OF NEW YORK. 


The removal of the Carnegie Trust Company into their handsome new quarters 
in the Trinity Building took place Saturday, May 4. Few banks or trust companies 
in New York have as commodious and magnificent a home as the Carnegie. 

It began business January 2, 1907, with total resources $1,500,000. 

February 1 the total resources were $2,962,000, number of depositors, 234; March 
I, total resources $3,312,000, number of depositors, 362; April 1, total resources 
$4,185,000, number of depositors, 565 ; May 1, total resources $6,741,000, number of 
depositors, 855 ; May 4, date of removal to new quarters, 115 Broadway, total resour- 
ces $7,032,000, number of depositors, 902. 

March 5, Leslie M. Shaw assumed the presidency of this company. Since that 
date the total resources have increased nearly $4,000,000. 


THE CHEMICAL NATIONAL BANK OF NEW YORK. 


On April 22, 1907, the Chemical National Bank took possession of its new 
building at No. 270 Broadway, the site upon which its former building was erected 
in 1849. 

The officers of the bank are: William H. Porter, President ; Joseph B. Martindale, 
Vice-President; Francis Halpin, Cashier; James L. Parson, Assistant Cashier ; Herbert 
K. Twitchell, Assistant Cashier; Edward H. Smith, Assistant Cashier. 

The Directors are: Frederic W. Stevens, W. Emlen Roosevelt, Augustus D. 
Juilliard, George G. De Witt, Robert Waiton Goelet, William H. Porter, Joseph B. 


Martindale. 
—_—_—— 





THE EVOLUTION OF THE CLEARING HOUSE. 


AN ADDRESS DELIVERED BEFORE THE NEW YORK CHAPTER BY 
EpWIN S. SCHENCK, PRESIDENT CITIZENS CENTRAL NATIONAL 
BANK, APRIL II, 1907. 


T may be difficult for a New York bank clerk to think of New York banks without 

a clearing house, but in 1853 there were over 50 banks in the city, and no clear- 

ing house until that year. Itis difficult for bankers to imagine America without 
a bank, yet there was none on this continent till 1781, when the Bank of North 
America was chartered in Philadelphia. All our American banks have been estab- 
lished since 1781, all our clearing houses since 1853. 

The Bank of New York, established in 1784, preceded the New York clearing 
house by 69 years; the Bank of England, established in 1694, preceded the London 
clearing house by more than 70 years. It is known positively that the London clear- 
ing house was in existence as early as 1773, at least eight years before there was any 
bank in America, and 60 years before there was any banking corporation in London, 
except the Bank of England, which long enjoyed a monopoly in that city. 

The London and Westminister Bank, the first joint-stock bank in London, was 
established in 1834, not 20 years before the New York clearing house was established. 
In those 20 years the joint stock banks of London increased to six banks and became 
important institutions, but their implacable enemy and rival, the Bank of England, 
would have nothing to do with them, would not have them as depositors, would not 
let them open an account with it. The checks they received on the Bank of England 
they brought to its counter for payment; the checks it had received on themselves they 
accepted from the Bank of England there, and they paid or received the difference in 
Bank of England notes. They fared no better with the London clearing house. It 
would admit no joint-stock banks to membership, for the London clearing house was 
composed wholly of private bankers for 81 years, from 1773 to 1854, when the joint- 
stock banks were admitted. Thus we see that they entered the London clearing 
house almost at the same time as the New York banks organized a clearing house 
(1853). The Bank of England did not join the London clearing house until 1864. It 
had remained an outsider for 91 years; consequently, it took about acentury to unite 
the private bankers, joint-stock banks of London, and the Bank of England into a 
clearing house, such as New York bank clerks understand by that term. 

We will now consider an appropriate feature of clearing houses which is highly 
developed in London, but entirely undeveloped in New York, and practically unknown 
to the bank clerks of New York. In 1858 the London Bankers’ Clearing House in- 
augurated a system of clearing items on all the banks and bankers in England and 
Wales, outside of London. This “country clearing” is conducted separately from the 
“town clearing,” and in a different manner. Every one of the 3,000 country banking 
offices has its head office or a clearing agent in London, and all checks on it are ac- 
cepted by its head office or clearing agent for collection, but not credited as cash until 
paid. A system of collecting out-of-town items through the provincial clearing 
houses of England for banks or branches in the surrounding conntry was also estab- 
lished, beginning with the clearing house at Newcastle-on-Tyne in 1872. 

The total of country check clearing at the London clearing house in 1906 was, in 
round numbers, $5,000,000,000, showing an increase of $300,000,000 over the preced- 
ing year. It will be seen that the daily average of transactions was $16,000,000, and 
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the average increase during the year, $1,000,000 a day. The steady and constant 
growth of the country check clearing since 1902, when the figures were first publish- 
ed separately, is given particular attention in the annual letter of the secretary of the 
London Bankers’ Clearing House, who says it should be always remembered that 
country checks more directly indicate trade transactions than the London checks, since 
they generally represent the payment by the actual consumer, and are not so much for 
purely financial transactions. We can never expect, he continues, such large fluc- 
tuations in this department as characterize the town clearing, but a steady growth 
should always be looked for when trade is good. 

Though there is no country check department at the New York clearing house, 
we can, as citizens of the same great nation, be proud of the fact that one American 
clearing house has sucha department. I refer, of course, to the foreign department, 
or New England department, of the Boston clearing house. This system of collect- 
ing checks on country banks in the six states of New England is peculiar to Boston. 
The country business transacted through that clearing house during the year 1905 
was $595,000,000, while the amount of New England checks collected during 1906 
was $636,000,000, showing a gain of $41,000,000. Comparing these figures from the 
Yankee “hub” with those from the British metropolis, we find the total of out-of-town 
transactions about eight times greater at London than at Boston. The increase 
alone in country check collections through the London clearing house during 1906 
aggregated more than half the total of such collections through the Boston clearing 
house in 1905. In passing, I may mention that the clearing area is about the same 
in the two places, being at the London clearing house, 58,186 square miles (England 
and Wales), and at the Boston clearing house, 62,000 square miles (New England). 

However, it is not fair to compare Boston with London. But comparison with 
American cities is her right, well earned, and Boston deserves unstinted praise as a 
most successfu! pioneer on this side of the Atlantic in this interesting department of 
clearing house work. 

After this digression, we may return to London and consider, with a better com- 
prehension of its bearing on our own needs, the latest event in the progress of modern 
banking, namely, the completion of the clearing system there, which took place on 
February 19, 1907. Until then, drafts payable at the suburban branches of the Lon- 
don clearing bankers had not been collected throughthe London clearing house, while 
those payable at their head offices and country branches had been so treated. In the 
course of time the number of branch banks had grown enormously, and the number 
of cheeks to be collected had consequently increased. There are 480 branches of 
London banks whose checks are collected by messengers not including those collected 
through the medium of the town clearing. The antiquated and expensive mode of 
collecting, within a narrow radius, by a large army of walk clerks, and by letter with- 
in a radius extending a little farther out, became inadequate to the present demands. 
The number of clerks employed by the clearing banks on the “walks” was something 
like 260 and the number of calls they made daily at banks and branches of banks, 
which have been included in a united “walks collection,” was approximately 3,000. A 
collecting bank had to present 480 packages of checks all over London. The prin- 
ciple now adopted is that the banks shall collect the checks on their own branches, 
instead of checks on the branches of other banks. Each branch receives a call from 
one messenger with eighteen packages of checks instead of eighteen calls from mes- 
sengers presenting one package each. Under the new system, deliveries are made at 
the clearing house, in the early morning, of all checks drawn on the branches of the 
London clearing bankers and of the Londonand Provincial Bank (clearing through a 
member, Glyn & Co.) embracing a larger area than has hitherto been possible to 
cover by walk clerks; the head offices undertake the presentation to their own branches 
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and the settlement takes place the same day. All branches outside the extended area 
are treated for clearing purposes as country branches. The collection includes all 
remittances received by the morning mail, all credits paid into the head offices on the 


previous day, and, in addition, any credits that may be paid into the head office by 10 
o'clock on ordinary days, and on Saturdays by 9:30 o'clock. 


EDWIN 8S. SCHENCK, 
President Citizens’ Central National Bank, New York City. 


The work thrown on the receiving bank in collecting or sorting articles on its own 
branches means, in the case of the London bank, with the largest number of branches 
—about 120—a saving of sorting and collecting checks on 360 branches. 


The new arrangement divides the business of the London clearing house into 
three distinct departments: 
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1. “Town clearing,” which handles checks drawn on the clearing bankers,and such 
of their branches in London as are located very near by. 

2. ‘Metropolitan clearing,” which handles checks on their branches located in 
Greater London at a distance from the head offices, but included in the “walks,” that 
is, reached by messengers. 

3. “Country check clearing,” which handles checks on the remaining branches in 
Greater London and on all banks in England and Wales, outside of London. 

Checks are paid in the town clearing on the day of deposit, in the metropolitan 
clearing on the next day, unless received by the head office in the morning mail, or 
before 10 o'clock on ordinary days and on Saturday by 9:30 o'clock, and in the coun- 
try check clearing on the third day, that is, over two nights, with one clear day in- 
tervening. 

As it is not usual in London to credit out-of-town checks until paid, depositors 
naturally want to know how long it will take to collect through the clearing house any 
check received. Therefore the clearly defined area of town, metropolitan, and coun- 
try check clearings is of great benefit to the trading community. 

And an important feature of the new scheme is the introduction of a distinctive 
mark on the checks to donate the particular division of the clearing to which they be- 
long. The letters T, M, and C, in the lower left-hand corner, signifying respectively 
town, metropolitan, and country, are now printed on all checks of the London clear- 
ing bankers. Some banks, in addition, surround the letter with a border, placing a 
triangle around the T, a square around the M, and a circle around the C, 

One advantage of the new scheme is that it completes the system of London 
clearing as on February 19th, of this year, for the first time in the history of the Lon- 
don Bankers’ Clearing House, all checks drawn on aclearing bank and all its branches 
might be collected through the clearing house. Each clearing bank now collects from 
its own branches and does in substance what New York clearing banks have always 
done for non-members clearing through them. The new way was proposed as an 
adoption of the American principle, not only in clearing for branches, but also in pay- 
ing the day after the checks are received and in receiving them in bundles or pack- 
ages, in order to treat the contents as totals instead of separately, according to the 
ancient custom of London. In short, the London clearing house has been somewhat 
Americanized. 

The lesson of all this growth, progress, evolution of the Bankers’ Clearing House 
in London for the past 134 years is very plain, as applied to the New York clearing 
house, which cannot but be subject to the same law of growth, progress, and evolu- 
tion. For example, just now checks on nearly all the trust companies in the city of 
New York are collected at their counters by messengers. Our trust companies are 
on the “walks,” as the Londoner would say. Forty banks will daily send messengers 
to one trust company, and it will make 40 payments to them individually instead of 
one through the clearing house, as it should be. Are 40 messengers to run forever 
when one will do? It needs no prophet to foretell that sooner or later one messenger 
will serve for one trust company, and one payment for each company. 

In conclusion let us impartially compare the financial centers on the Thames and 
on the Hudson, Both are cities, immense beyond ordinary conception, and adding 
year by year to their already enormous size. There is a Greater New York with an 
area of 309 square miles, and a Greater London more than twice as large (693 square 
miles). Both have clearing houses that are the wonder of the world. In some res- 
pects the New York clearing house is the superior, the more admirable, but not in all 
respects. New York has one clearing area, and no more; London, three; an interior 
area close by, a middle area farther out, and an exterior one of broad expanse. 

The single New York clearing area, though much larger than the area of the town 
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clearing in London, is very much smaller than the area of the London metropolitan 
clearing; whereas the whole London clearing area, including as it does, all England 
and Wales, is 188 times larger than the whole clearing area of New York, which is so 
restricted that it does not even extend to Newark, Hackensack or Yonkers. One en- 
tire department of the London clearing house has no counterpart in the New York 
clearing house, where country check clearing is absolutely unknown. It cannot be 
said that collecting out-of-town checks through a clearing house is impossible in 
America; the Boston clearing house has done it for the past eight years. Is it not 
manifestly inevitable that sooner or later out-of-town checks will be collected through 
the New York clearing house? And as the growth of our famous institution has 
been such that its transactions have far outstripped in volume those of the London 
clearing house, to say nothing of its supremacy over other clearing houses, may we 
not confidently assert that when it shall come to collecting out-of-town checks the 
area of collection will soon exceed that of London or Boston? When or how New 
York will come to have a full-fledged clearing house, collecting out-of-town as well as 
city items, it is unnecessary to conjecture on this occasion, the sole object here being 
to prove that clearing houses are living, growing organizations, in process of evolution, 
and to express the probability that the greatest of all in every respect will be the New 
York clearing house. 


THE MONEY SITUATION. 


From Fisk & Robinson's ““Monthly Bulletin of Investments,’ May, 1907. 


During April distinct progress was made in the adjustment which has been go- 
ing onfor some months between the money markets and the world’s financial needs. 
The money situation in England, France, Germany and Holland, as evidenced by re- 
cently lowered bank rates, has changed materially for the better. Although the 
Reichsbank still has a 5% per cent. rate, the prevailing discounts in Germany are 
much lower, and the Prussian and German Governments issued during the month 
$100,000,000 in 4 % Treasury Bills, which were taken readily by the bankers at 99. 

Seeking in local causes an explanation of our own money stringency, we are 
likely to overlook the real source. Such episodes as friction between the railroads and 
the national and state governments contribute somewhat to, but do not cause the 
troubie. Recent events confirm the view that the real dominant factor in the decline 
in security values, and in the so-called “loss of confidence,” was the culmination of 
the prolonged strain to which all the money reserve centers of the world have been 
subjected. It becomes clear also that as the trouble was caused by a world-wide de- 
mand for money in excess of the available supply, the relief to be effected and per- 
manent must be felt by all money markets. Hence it is the growing ease in money 
the world over that furnishes the most encouraging assurances for the future. 

The New York national banks undoubtedly have to thank the deposit of customs 
receipts for the increase in their available funds. Gold is not being imported and 
certainly the banks are not receiving money from the interior as they normally should 
at this season of the year. In this respect there has been a marked change in the 
last three years. Formerly the flow of money from the interior to New York be- 
gan early in April and continued until August, at which time money again turned 
westward for crop-moving purposes. During this period in 1903, the New York 
banks received from the interior nearly $78,000,000; in 1905 it had fallen to $13,000,000, 
and in 1906, probably by reason of the San Francisco fire, there was an actual loss to 
the interior of over $3,000,000. Up to the present time this year there has also been 
some loss. It would thus seem that New York is successfully maintaining itself 
in funds without aid from the interior. 
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THE AMERICAN NATIONAL BANK OF INDIANAPOLIS. 


The American National Bank of Indianapolis began business as an entirely new 
institution February 4, 1901, and without consolidations has achieved the proud posi- 
tion of having the largest capital and resources of any bank in Indiana. From th 
Indianapolis Mews of April 4 we take the following : 

The capital and resources of the trust companies of Indianapolis, according to 
the statements published March 31, are as follows: 

Paid up Capital. Resources. 
Indiana Trust Co $ 8,705,780 
Union Trust Co 600 10,025,825 
Security Trust Co 820,661 
German Amer. Trust Co................. . 726,440 
Central Trust Co . 1,032,929 
Marion Trust Co " 2,552,417 
Citizens’ Sav. Deposit Co y 641,378 
Farmers Trust Co 262,750 
The capital and resources of the national banks of Indianapolis, according to the 
statements published in response to the Controller's call of March 22, are as follows : 
Capital. Resources. 
American National Bank $1,500,000 $11,772,815 
Indiana National Bank ane 8,942,354 
Merchants’ Naiional Bank 8,795,012 
Fletcher National Bank..... 9,763,647 
Capital National Bank 6,479,889 
Columbia National Bank , 3,973,957 
Union National Bank . 1,255,872 


“THE BANK HISTORICAL” 


“The Bank Historical” is the title of a beautiful illustrated booklet recently is- 
sued by the Bank of Pittsburg, N. A., at Pittsburg. Its design is both original and 
unique, and its arrangement is simply exquisite. Typographically it is a work olf art. 
Its illustrations consist of magnificent half-tone reproductions of both the bank and 
the city, from their early history down to the present time showing the development 
of each. In addition to the half-tone illustrations there are two exact reproductions 
in colors of thesuperb mural decorations that are located at each end of the main 
banking room. The historical features deal with both the city and the bank. It 
gives the early settlement of the city, also the organization of the bank in 1810, when 
there was a population of about 5,000 only. It describes how the bank passed through 
the various financial storms in 1816, 1818, 1837 and 1857, and on down through the 
Civil War, and through 1873 and 1893 respectively. During the ninety-six years of the 
bank’s existence it has had but two locations. The first was at Third Avenue and Mar- 
ket Street, and the second is its present location, the site being purchased in 1831 and 
a building erected which was destroyed by fire in 1845. In 1896, its present hand- 
some home was built, and in 1905 the building was remodeled. To-day it has one of 
the handsomest banking rooms in this country. 

In 1899 the bank entered the national system. In 1903 the Merchants and Manu- 
facturers and the Iron City National Banks were absorbed. The bank now has a 
capital of $2,400,000, surplus $2,700,000, and deposits approximately $17,000,000. 

Its present official staff is: Wilson A. Shaw, President ; Joseph R. Paull, Vice- 
President; W. F. Bickel, Cashier; J. M. Russell, 1st Assistant Cashier; W. L. Jack, 
Assistant Cashier; J. D. Ayres, Assistant Cashier ; George F. Wright, Auditor. 





THE BATTERY PARK NATIONAL 
BANK OF NEW YORK. 


24 State Street. 
THE BANK OF THE SHIPPING AND EXPORT DISTRICT. 


HE Battery Park National Bank of New York was organized October 19, 1904, 
and commenced business the following November. 


ELIAS A. pe LIMA, 
President of the Battery Park National Bank of New York. 


In forming a bank there are many elements to be taken into consideration ; First, 
is there a field for such a business—in other words, a demand ? 

With the almost illimitable growth of New York, this question can, as a rule, be 
pretty safely answered affirmatively. The foremost matters of importance are mainly 
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these—first, the demand; the second is the character of the organizers, stockholders, 
directors and officers. Upon this the success of an institution depends primarily. 
A third matter to be kept in mind is the location; and, finally, the name. 

In all particulars above set forth, The Battery Park National Bank of New York 
appears to have been fortunately guided. Its field, its location, the character of the 
management, are all calculated to appeal to the public’s confidence. 

The location of The Battery Park National Bank of New York, in the centre of the 
shipping and export district and adjacent to the New Custom House, now nearing 
completion, affords with its equipment advantages for the transaction of all business 
coming properly within the scope of a strictly commercial bank. 

Mr. Elias A. de Lima, the President of The Battery Park National Bank of New 
York, is the senior member of the well known firm of D. A. de Lima & Co., 17 State 
Street, Export Commission Merchants, with large clientele in South American Coun- 
tries and the West Indies. 

The organizers of The Battery Park National Bank of New York, in making the 
selection of Mr. de Lima for President of this Institution, recognized in him the man 
possessing the qualities particularly fitted for the duties of the successful establish- 
ment of a bank catering to those interests identified with the Shipping and Export 
trades. 

Mr. de Lima, although a man of business affairs, is a close student of all matters 
pertaining to finance, and the time is not far distant when he will be recognized as 
possessing those qualifications placing him among the foremost bankers. 

Mr. de Lima is a graduate of Cornell University, B. S. 1886, and Columbia Law 
School, 1889. 

The Directors of The Battery Park National Bank of New York are: Nicholas 
W. Anthony, of Watermann, Anthony & Co.; William D. Baldwin, President of Otis 
Elevator Co.; Harry S. Black, President U.S. Realty & Improvement Co.; Richard 
C. Corner, of Corner Bros. & Co.; Harold G. Cortis, of Wheeler, Cortis & Haight; 
Robert A. Cheseborough, President Chesebrough Mfg. Co.; William H. Chese- 
brough, President Century Realty Co.; E. A. de Lima, President; George S. Hart, of 
George S. Hart & Co.; Alfred H. Post, of Alfred H. Post & Co.; Carman R. Runyon, 
Vice-President of Burns Bros.; Henry F. Shoemaker, Capitalist; Calvin Tomkins,Manu- 
facturer; and William G. Willcox, of Willcox, Peck & Hughes, Insurance. 


The officers are: E. A. de Lima, President; Calvin Tomkins, Vice-President : 
Edwin B. Day, Cashier. 


as 


THE AMERICAN BANKERS’ CONVENTION. 
NEw YORK, May 7, 1907. 


Editor Banking Law Journal, New York City. 
DEAR SIR: 


I beg to advise you that it has been decided by the Executive Council to 
hold its next annual Convention at Atlantic City, New Jersey, the week of September 
23d, the Marlborough-Blenheim Hotel to be the headquarters. 

Very truly yours, JAMES R. BRANCH, 
Secretary. 





THE NATIONAL COPPER BANK, OF NEW YORK. 


The National Copper Bank opened its doors for business on May 1, in the Trinity 
Building, at 115 Broadway. The bank has magnificent quarters, occupying that por- 
tion of the ground floor which lies to the left of the beautiful corridor of the building, 
fronting on Broadway. The interior decorations are made to harmonize with marble, 
bronze and mahogany fixtures, and the room is large and commodious. 


CHARLES H. SABIN, 
President, The National Copper Bank, New York City. 


The capital of the bank is $2,000,000 and surplus $2,000,000, Charles H. Sabin, 
the President, is one of the best known young bankers in the State of New York, hav- 
ing been for a number of years Vice-President of the National Commercial Bank of 
Albany. He is a man of rare capabilities, peculiarly adapted to the banking business, 
and there is no doubt but that his success will be as pronounced in New York City 
as it was in Albany. John D. Ryan, Thomas F. Cole and Urban H. Broughton are 
the Vice-Presidents. Walter F. Albertson is the Cashier. Mr. Albertson was for 





iv. THE BANKING LAW JOURNAL. 


several years National Bank Examiner in Washington, D.C. Joseph H. House is the 
Assistant Cashier. 

The Directors are: F. Lothrop Ames, Boston; James M. Beck, former Assistant 
U.S. Attorney General; James C. Bishop, Redmond & Co.; Charles F. Brooker, 
President American Brass Co.; H. O. Havemeyer, Jr., American Sugar Refining Co.; 
James Jourdan, President Brooklyn Union Gas Co.; Adolph Lewisohn, President 
United Metals Selling Co.; William A. Paine, President Copper Range Consolidated 
Co.; Robert C. Pruyn, President National Commercial Bank, Albany, N. Y.; Henry 
H. Rogers, Jr., Director Amalgamated Copper Co.; F. W. Roebling, President J. A. 
Roebling Sons’ Co.; Charles H. Sabin, President; George R. Sheldon, W. C. Shel- 
don & Co.; R. M. Stuart-Wortley, Edward Sweet & Co. 


ee 


THE WESTERN NATIONAL BANK OF PHILADELPHIA. 


Ata recent meeting of the directors of the Western National Bank of Phila- 
delphia, George E. Shaw, who has been acting as President pro-tem since the death 
of the late President C. N. Weygandt, was elected President and Alfred J. McGrath, 
who has been Vice-President of the Metropolitan Bank of New York since that insti- 
tution absorbed the National Shoe and Leather Bank, was elected Vice-President. At 
the same meeting the directors decided to submit to the stockholders a proposition to 
increase the capital stock from $400,000 to $1,000,000, This is an indication that the 
Western is going to push for business, and there is every reason to believe that it will 
meet with success with Mr. McGrath on its official roster. He has had a number of 
years of practical experience as a “ business-getter,” and in each instance he has, to 
speak in the most suggestive term of the day, “ delivered the goods.” 


———F 


ONE HUNDRED YEARS OLD. 


On May 7, 1997 the directors of The Farmers and Mechanics National Bank, of 
Philadelphia, declared a dividend of three and one-half (3 4) per cent., clear of all 
taxes, payable on demand, and added fifty thousand dollars ($50,000) to the surplus 
fund, making that fund one million two hundred thousand dollars ($1,200,000). 

The bank opened for business on the first Wednesday of May, 1807, and cele- 
brated its one hundredth anniversary on Wednesday, May 8th and following days by 
an exhibition of its curios to its stockholders, depositors, out-of-town correspondents 
and invited guests. 

The exhibition embraced old books, bank note plates. letters and other docu- 
ments coming into the bank’s possession relating to its early history. 

Since the date of its organization in 1807 it has paid in dividends $12,567,000. 

The capital of the bank is $2,c00,000. 

Its officers are: Howard W. Lewis, President; Henry B. Bartow, Cashier; John 
Mason, Transfer Officer; Oscar E. Weiss, Assistant Cashier. 

The stockholders of the bank number 925. 


—_—_i 


FREDERICK FOWLER. 


Frederick Fowler, who has been vice-president and a director in the New York 
County National Bank for a number of years has resigned that position to accept the 
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office of Vice-President and director of the Bank of Commerce and Trust Company 
of Memphis, Tenn. Mr. Fowler originally came from Memphis and entered the 
National City Bank of New York as confidential man to James Stillman. The insti- 
tution to which he returns is one of the most important in the South. It has a capital 
of $1,500,000, surplus $500,000, and deposits approximately of $6,200,000, 

Mr. Fowler has made a great number of friends both in and out of the banking 
fraternity since he came to New York, all of whom will wish him abundant success 
in his new, yet old, field. 

—— 


ANOTHER RECORD SMASHED. 


Adding machine records have been tumbling the last two or three months, and 
the Burroughs Adding Machine Company have been the recipient of many con- 
gratulations. 

At a public speed test for Burroughs Adding Machines made at the Coliseum, 
Chicago, during the Sixth Annual Business Show, March 22d, 1907, Mr. Harry 
Reynolds, of the First National Bank of Chicago, Illinois, listed and added 500 checks 
of varying amounts, totaling $196,616.07, on the Burroughs Adding & Listing 
Machine in 6 minutes and 43 seconds. When it is taken into consideration that the 
best previous record was 9 minutes and 9 seconds for the same number of checks, 
the phenomenal character of Mr. Reynold's performance will be readily appreciated. 

It is said that a number of operators with speed capacity, are arranging to hold 
an interstate contest, which should produce some very interesting results. 

The Philadelphia Savings Fund Society recently purchased fifteen Burroughs 
Bookkeeping Machines for use in their accounting department. This sale was made 
on a single order and was taken by Mr. Frank Spiekerman, sales manager for eastern 


Pennsylvania for the Burroughs Adding Machine Company. Recently the Bur- 
roughs people sold 20 machines in one order to the Wells-Fargo Bank of New 
York and another sale to the Union Bank of Brooklyn of 20 machines. Both of 
these were taken by Mr. H. C. Peters, 'sales manager of the New York Office of the 
Burroughs. 


BOOK NOTICES. 


THE AMERICAN BANK REPORTER, February-March 1907. Bound in cloth and in- 
dexed, $4. New York, Steurer Publishing Company, 22 Pine Street. 


This new edition of the American Bank Reporter and Attorney List is corrected 
and revised to March 1907. It contains an alphabetical list of all banks in the United 
States and Canada, including National, State, Savings and Private Banks, arranged 
in States showing the names of Presidents, Vice-Presidents, Cashiers and Assistant 
Cashiers—the Correspondents in New York, Philadelphia, Chicago, Boston, or other 
large cities, tegether with charter number of each National Bank, with Capital, Loans, 
Deposits, Undivided Profits and Surplus, the principal Loan, Trust and Investment 
Companies etc. 

Especially full and complete is the list of reliable attorneys in the United States 
and Canada. This list contains over 8,000 names. 

The Reporter also contains alphabetical list of all Bank Officers—Foreign Banks 
and Bankers—Directors of Banks in all the principal cities—Synopsis of Banking and 
Commercial Laws of the various States and Canada—Bank Statements, Statistics, 
etc.—Lists of Towns without Banking Facilities with nearest banking point.—Maps 
of all states and Territories, including Canada, etc. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported t: 
New York Clearing House for the weeks ending May 5, 1906, and May 4, 1907, respecti 
together with a computation of the proportionate increase or decrease of deposits for the year 


BANKS. 


Bank of N. Y., N. B. A...| 
Bank of the Manhattan Co! 


Merchants’ National 
Mechanics’ National 
Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers’ 
Mechanics & Traders’... 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 
Mercantile National 


People’s 





Loans, | 


1906. | 


1907. 








Nat. Bank of N 
Hanover National 
Citizens’ Central National! 


Metropolitan Bank....... 
Corn Exchange 

Oriental 

Importers & Traders’ Nat | 
National Park 

East River National 
Fourth National 

Second National 

First National 

Irving | National eatigieds 


mY. Sonne National. 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 
Seaboard National 

First National, Brooklyn. 
Liberty National. 

N. Y. Produce Seshomen| 
New Amsterdam National 
State Bank 

Fourteenth Street Bank... 


Totals 


. America. 


Loans, | 


$ 16,952,000 $ 18,361,000) 


2,439,000) 
sadeiges 
18,610,000) 
22,417,200 

7+795,000 
167,111,900] 
25,405,800 
5,035,700 
8,308,100 

2 on 500 


go, 600 
,234,900 
274,000} 
820,800 
,174,900 
15,399,100 
47,996,900 
18,501,300 
3,65 3,200 
7,344,500 
9,235,000 
32,807,000 
9,544,300 
23,500,000 
68,669,000 
1,198,600 
16,995,000 
10, 348.000 
88,518,100 
8,786,900 
3,619,000 
4,891,600 
3,972,600 
47,495,600 
10,334,700 
3,345,700 
,272,700 
508,700 
»793,500 


501,300 
.224,000)} 
15.388,000 
4,510,000 
10,708,400 
5,982,000 
6,137,300 


| 
| 


2,976,000 | 
14,253,300] 
21,184,000) 
23,046,000) 

8 764, 000 
160,574,400 || 
26,47 5,500)| 
6,418, 100)| 
8,638,200)| 
2,315,300)| 
eee 
5,917,800)| 
28,209,700)| 
142,812,400)| 
19,944,700 | 
3,172,700) 
5,667,100)| 
2,146,000)| 
16,893,000 
$5,607,600] 
20,911,300) 
3,070,400 
7,583,800 
10,636,800 
35,434,000 | 
10,065,600) 
25,408,700) 
77,786,000 
1,354»900)| 
19.747 ,000 
10,271,000 
93,760,400 
16,506, 100 

,296,000 | 

yon 

1854, 300 
57,849,100 
10,245,100 

3,548,600 
5,376,600) 
14,050,800 
7,478,400 
3,133,600 
9,864,500 
4,241,000 
16,77 1,000 
4,763,000 
13,295,100 
6,661,000 
4,561,700 
12,7 ay vie | 
6,827, 


$ 14,838,000) 





Deposits, 


1906. 


28,403,000) 
13,413,600 
18,121,000 
24,188,700 
8,344,000] 
154,428,000 
25,114,800 
5,392,100) 
6,154,200 





5,867,400 
2,733,200| 
14,939,500} 
55,534,500 
18,257,900) 
3,939, .700] 
6,884,900} 
10,599,200) 
40,753,000) 
9,804, 300 
20,152,000 
76,696,000) 
1,343,600} 
18,581,000 
10,857,000) 
73,397,000 
8,382,000} 
3: :956,000) 
5,875,g00o 
3,850. 300 
53. 389,900 
11,561,800 
4,408,700 
5,848,100 
16,136,100 
8,146,100 
3,146,400 
10,178,800 
4,466,000 
18,089,000 
4,696,000 
8,734,100 
6 - 100 


| 
| 
| 





1$1,029,559,900! $1,140, 320,300 





t 


$ 


t+ United States ‘Deposits included, $31 626, 100 





Deposits, 
1907. 


16,820,000 
27,241,000 
16,783,300 
20,814,000 
25,024.800 
9,676,000 
142,477,500 
25,712,300 
6,835,600 
6,174,800 
2,466, 300 
19,933,000 
6,459,900 
20,572,200 
120,164,100 
15,618,700 
3,978,600 
5,693,000 
2,475,500 
16,217,700 
63,288,000 
20,230,800 
4,028, 300 
7,380,600 
10,480,100 
44.378,000 
10,295,300 
22,183,000 
89,510,000 
1,601,300 
19,450,000 
9,761,000 
79,516,200 
16,417,500 
3,500,000 
6,193.400 
3,613,700 
63,845,600 
10,974,900 
4,342,900 
6,453.300 
15,150,100 
7.471,600 
3,065,800 
9,690,000 
4.497.000 
19,388,000 
4,454,000 
11,661,800 
7,897,400 
5,67 1,200 
15,831,000 
7,209,800 


1$1,015,509,500/$1,120,599,900 


Per Ce nt. 


Inc. 





